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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DISCIPLINARY DECISIONS 


In re: MERY BROS. DIST. CO. 
PACA Docket No. D-89-519. 
Decision and Order filed November 29, 1989. 


Failure to pay promptly - Failure to pay required license fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) (Hereinafter 
"PACA"), instituted by a complaint filed on March 31, 1989, by the Acting 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. 

It is alleged in the complaint that during the period April 1988 through 
August 1988, respondent purchased from six sellers, in the course of interstate 
and foreign commerce, 130 lots of perishable agricultural commodities over 
a four month period, but failed to make full payment promptly of the agreed 
purchase prices, in the amount of $105,735.10. Complainant further alleged 
that such actions were wilful, flagrant and repeated violations of section 2 of 
the PACA, and requested that a finding be made that respondent had 
committed such wilful, flagrant and repeated violations, and that the finding 
be published. 

On April 19, 1989, respondent filed an answer generally denying the 
allegations in the complaint alleging that respondent had violated the PACA. 
Complainant filed a motion for hearing on May 25, 1989. On September 6, 
1989, respondent’s president, Mr. George N. Mery, engaged in a telephone 
conference call with Chief Administrative Law Judge Victor W. Palmer and 
the undersigned attorney for complainant. In the course of the conference 
call, Mr. Mery admitted that respondent currently owed more than 
$100,000.00 for produce and stated that it was unlikely that respondent would 
be able to fully pay its produce debts at any time in the near future. A 
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hearing date was set for December 5, 1989, in San Antonio, Texas. Judge 
Palmer scheduled another conference call for November 28, 1989. It was 
decided that complainant would file a motion for decision, and respondent 
would have until November 28, 1989, to object to the entry of the decision 
proposed by complainant. 

Respondent’s admission that it presently owes over $100,000.00 of the 
$105,735.10 which the complaint alleges respondent failed to fully and 
promptly pay to six sellers for 130 lots of produce purchased in the course of 
interstate and foreign commerce, acknowledges the respondent’s commission 
of wilful, flagrant and repeated violations of section 2(4) of the PACA, which 
warrants the immediate imposition of the sanction requested in the complaint. 
Accordingly, pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1,139), the Administrative Law Judge should issue a decision, without further 
procedure or hearing, finding that respondent has committed wilful, flagrant 
and repeated violations of the PACA, and ordering that such finding be 
published. 


Findings of Fact 


1. Respondent, Mery Bros. Dist. Co., is a corporation whose address is 
P. O. Box 7249, San Antonio, Texas 78207. 

2. Pursuant to the licensing provisions of the PACA, license number 
810426 was issued to respondent on December 31, 1980. This license had 
been renewed annually, but terminated on December 31, 1988, pursuant to 
section 4(a) of the PACA (7 U.S.C. § 499d(a)) when respondent failed to pay 
the required annual license renewal fee. 

3. The Secretary has jurisdiction in this proceeding. 

4. As more fully set forth in the complaint, Motion for Decision on the 
Pleadings and Memorandum in Support Thereof, and respondent’s answer, 
respondent currently owes in excess of $100,000.00 for 130 lots of produce 
purchases during the period April 1988 through August 1988, from six sellers, 
in the course of interstate and foreign commerce, in the amount of 
$105,735.10. 


Conclusions 


Respondent has admitted that it has failed to fully and promptly pay over 
$100,000.00 for numerous purchases of produce made in the course of 
interstate and foreign commerce in the amount of $105,735.10. Respondent’s 
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admitted failures to make full payment promptly constitute wilful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b). Accordingly, 
the following order is issued. 


Order 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the PACA, and such finding shall be 
published. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice, this decision shall become final without 
further proceedings 35 days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 


Copies hereof shall be served upon the parties. 
[This Decision and Order became final January 15, 1990.-Editor] 


In re: CARLTON FRUIT CO. 
PACA Docket No. D-88-537. 
Decision and Order filed January 24, 1990. 


Failure to pay. 


The Judicial Officer affirmed the decision by Chief Judge Palmer (ALJ) revoking respondent’s 
license for failure to make full payment to 17 sellers for 77 lots of produce, leaving $167,788.49 
unpaid. This case is governed by numerous precedents summarized in In re The Caito Produce 
Co., 48 Agric. Dec. _ (June 1, 1989). Even if excuses such as those offered by respondent 
here were not routinely rejected, in determining the sanction, respondent’s excuses would be 
rejected since respondent entered into the transactions involved here (November 1986 through 
March 1987) after the fraud which brought about respondent’s collapse had already occurred. 


Peter V. Train, for Complainant. 

Stephen P. McCarron, Silver Spring, MD, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an initial Decision 
and Order on August 24, 1989, revoking respondent’s license for failure to 
make full payment to 17 sellers for 77 lots of produce, leaving $167,788.49 
unpaid. 

On September 27, 1989, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)." On 
October 19, 1989, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case 
(with changes in brackets), except that the effective date of the order is 
changed in view of the appeal. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereinafter "the 
Act"), instituted by a complaint filed on July 11, 1988, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 

The complaint alleges respondent, a license holder subject to the Act, 
flagrantly, repeatedly and willfully violated 7 U.S.C. § 499b(4) by purchasing, 
receiving and accepting 77 lots of fruits and vegetables in interstate commerce 
{during the period November 1986 through March 1987], for which it did not 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Hari, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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make full payment promptly to 17 sellers of the agreed purchase prices, with 
outstanding balances totalling $234,483.75. 

Respondent filed an answer to the complaint on August 17, 1988, admitting 
the allegations of the complaint but explaining it was the victim of fraud, theft 
and racketeering in the amount of $350,000 which led to its insolvency and 
caused it to file a voluntary petition in bankruptcy. 

A scheduled oral hearing was cancelled as the result of a prehearing 
telephone conference with the attorneys for the parties in which they (1) 
stipulated to the facts as alleged in the complaint and agreed that prior to 
November 1, 1986, respondent was the victim of criminal fraud, theft and 
racketeering by the unlawful actions of Sunsweet Citrus and Jack T. Story who 
received advances from respondent for citrus fruit but who fraudulently failed 
to deliver the fruit, and (2) agreed that all legal issues would be discussed in 
briefs eliminating the need for an oral hearing. 

The parties completed briefing on August 4, 1989. Upon consideration 
of the stipulated facts and all arguments advanced by the parties, as well as 
their proposed findings and conclusions, an order is being entered revoking 
respondent’s PACA license. 


Findings of Fact Based on The Stipulations’ 


1. Carlton Fruit Company, hereinafter referred to as the respondent, is 
a corporation organized and existing under the laws of the State of Florida. 
Its business mailing address is P. O. Box 1268, Wauchula, Florida 33873. 

2. Respondent holds a license, number 850526, issued initially on January 
23, 1985, pursuant to section 4 of the Act (7 U.S.C. § 499d). This license is 
renewed annually and remains in effect. 

3. James Carlton is the owner and president of the respondent 
corporation. 

4. During the period November 1, 1986 through March 8, 1987, 
Respondent purchased, received and accepted 77 lots of fruits and vegetables, 
being perishable agricultural commodities, from 17 sellers, and did not make 
full payment promptly of the agreed purchase prices, or outstanding balances 
due, in the amount of $234,483.75. 


'These findings were first proposed by complainant as being based on the stipulations; and 
respondent, in its brief, admitted that these findings are not in dispute. 
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5. Respondent sold the produce set forth in Finding of Fact No. 4 above, 
and received payment from the purchasers. 

6. On February 18, 1987, respondent filed a voluntary petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) in the United 
States Bankruptcy Court for the Middle District of Florida, which has been 
designated as Case No. 87-0843. In the petition, respondent listed as 
unsecured creditors 13 of the 17 sellers set forth in paragraph 5 of the 
complaint. Respondent admitted owing these 13 sellers, $167,788.49 of the 
total $234,483.75 alleged. 

7. Respondent stipulated that it failed to make full payment to the 17 
sellers for the 77 lots of produce set forth in paragraph 5 of the complaint, in 
the amount of $234,483.75. 

8. Respondent has yet to make full payment to the 17 sellers. 


Additional Findings?” 


9. James F. Carlton started a produce business in 1973 which became 
Carlton Fruit. Since 1973, there has not been one single violation or 
allegation of violation of the Perishable Agricultural Commodities Act 
(PACA) by respondent, aside from the violations alleged in this case. 

10. Up until the 1986-1987 season, respondent’s business was profitable, 
and the business showed a substantial net profit for the 1985-1986 season. 

11. During the 1986-1987 season, financial problems developed because of 
Carlton Fruit’s relationship with certain suppliers of citrus. 

12. The financial problems arose in the context of the way in which 
wholesale quantities of citrus for processing is purchased. In this segment of 
the produce industry, Carlton Fruit acted like a broker between the processor 
and the supplier. The processors in this case, Lykes-Pasco and Allsun, 
advanced money to the middleman, Carlton Fruit, for the purchase of large 


7In the April 6, 1989, telephonic prehearing conference, it was decided that respondent would 
file affidavits respecting the effect of fraudulent activities by outsiders on its ability to pay 
suppliers and its solvency. Complainant was given until June 7, 1989 to file any motion it might 
wish to make in opposition to the receipt of the affidavits in evidence. Complainant did not file 
any objections and respondent’s proposed findings based on the affidavits are being included to 
complete the record even though they are of questionable relevancy under the Department’s 
applicable sanction policy. However, respondent’s proposed findings which are included as 
findings 20 and 21, infra, have been modified to delete legal inferences and arguments that 
respondent was legally prohibited and had no ability to pay the growers. 
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quantities of citrus. In this case, these advances totalled over $650,000. The 
advances are then paid by the middleman to various suppliers to assist them 
in growing and harvesting the citrus. The suppliers deliver the citrus to the 
middleman who in turn sells it to the processors for the market price less 
$1.00 per box to recoup the advances. For example, the middleman would sell 
the fruit to a processor for $6.00 per box, but the processor would only pay 
$5.00 and thereby recoup its advance. 

13. In this case, the advances were paid by Carlton Fruit to a number of 
growers, but the largest amounts were paid to Sunsweet Citrus, Jack T. Story 
and Wayne Bilbrey in an amount in excess of $250,000. The advances were 
made by Carlton Fruit in anticipation of the supply of citrus to Carlton Fruit 
by these suppliers in late 1986 and early 1987. 

14. During late ’86 and early ’87, Carlton Fruit also purchased the fruit 
which is the subject of the complaint. Most of the fruit which is the subject 
of the complaint was purchased in December 1986 and January 1987. 

15. Carlton Fruit advanced the monies to the suppliers because they were 
reputable growers of citrus in the area. They had been in business a number 
of years, and they were bonded in the State of Florida. 

16. Sometime during November 1986, the suppliers began to provide the 
citrus to Carlton Fruit. Carlton Fruit eventually received only 47,115 boxes 
out of the 340,000 boxes that it had contracted for with the suppliers. 

17. When the suppliers failed to provide the balance of the fruit, Carlton 
Fruit took action to obtain the fruit from the suppliers. The company hired 
a lawyer and obtained injunctive relief against the suppliers. The Florida 
courts issued four separate injunctions against the suppliers. However, the 
injunctions did not bring about the supply of the citrus. 

18. Ultimately, the suppliers were indicted and convicted of various 
fraudulent practices in which Carlton Fruit was the main victim. 

19. Carlton Fruit had an obligation to supply citrus to the two processors, 
Lykes-Pasco and Allsun, and did so to the best of its ability. Out of the 
465,000 boxes that Carlton Fruit was required to supply, it could only deliver 
281,770 boxes. Lykes-Pasco and Allsun were to pay Carlton Fruit for the 
citrus and deduct $1.00 per box from their payment in order to recoup the 
advances they had made. Therefore under the terms of the contract with 
Lykes-Pasco and Allsun, these companies should have recouped $281,770, that 
is $1.00 per box, from the 281,770 boxes that were supplied. The balance of 
the purchase price should have been paid to Carlton. However, Lykes-Pasco 
and Allsun learned that Carlton Fruit would likely not obtain all of the citrus 
which it was required to provide due to the fraud of the suppliers. Therefore, 
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Lykes-Pasco and Allsun decided to recoup their advances by refusing to pay 
any money to Carlton Fruit for the citrus. In other words, instead of 
deducting $1.00 per box, they deducted the entire price and did not pay for any 
of the citrus, thereby recouping nearly $600,000. 

20. Since Carlton Fruit did not receive the citrus or any money for the 
citrus it provided, it suffered the losses due to the fraud. 

21. Complainant has stipulated that Carlton Fruit was victim of the fraud 
as outlined above. 


Conclusions 


Respondent committed flagrant, repeated and willful violations of the Act 
for which its PACA license need be revoked under the Department’s sanction 
policy. 


Discussion 


Respondent’s failures to fully pay $234,483.15 to 17 sellers for 77 lots of 
produce for which it still owes $167,788.49, constitute repeated, flagrant and 
willful violations of the Act. The Department’s applicable sanction policy 
requires respondent’s PACA license to be revoked even though it was itself 
the victim of fraud and experienced an unanticipated shortage of capital. 

Respondent’s circumstances are akin to those of the respondents in J.H. 
Norman & Sons Distributing, Co., 37 Agric. Dec. 705, 707 (respondent became 
short of funds when defrauded by a judgment-proof buyer) and Carlton F. 
Stowe, Inc., 41 Agric. Dec. 1116, 1118-1119 (respondent was unable to pay 
because a potato chip company had not paid it $185,000 for "chipping" quality 
potatoes) [, appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982)]. 

I was reversed by the Judicial Officer in both of those cases for accepting 
those "excuses". 

My colleagues have recently been again chided by the Judicial Officer for 
failing to accept his reasoning that "the Act calls for payment - not excuses." 
See the June 1, 1989 slip opinion in Caito Produce Company, PACA Docket 
No. D-88-511. 

Respondent argues that the Department’s harsh sanction policy is 
ineffective because no one in the industry yet believes "there is absolutely no 
excuse for any failure to pay in a disciplinary case." (Respondent’s brief, page 
10). 
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That may well be, but such lack of communication cannot be attributed to 
the Department’s enunciation of this policy through decisions which are too 
rare, too terse, or too subtle. 

Therefore, an elaborate discussion of the controlling sanction policy in this 
decision would not be of assistance to the industry, the respondent, the 
Judicial Officer, or a reviewing court. 

Accordingly, the following order is hereby entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. ___ (June 1, 1989), attached as an 
appendix to this decision. Under the Department’s well-settled sanction 
policy, failure to pay for produce (exceeding a de minimis amount) results in 
the revocation of the respondent’s license, notwithstanding legitimate excuses 
such as the failure of someone else to fulfill contractual obligations with 
respondent, since the Act calls for payment, not excuses. But even if excuses 
such as those offered by respondent here were not routinely rejected, in 
determining the sanction, respondent’s excuses would be rejected since 
respondent entered into the transactions involved here (November 1986 
through March 1987) after the fraud which brought about respondent’s 
collapse had already occurred (see Stipulation filed May 8, 1989, 43). See 
e.g., Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 
(1967). 

For the foregoing reasons, the following order should be issued. 


Order 
The license of Carlton Fruit Company is revoked. 
This Order shall take effect on the 30th day after service of this Decision 


and Order on respondent. 


APPENDIX 


In re The Caito Produce Company, 48 Agric. Dec. (June 1, 1989). 
[Not published herein-Editor] 
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In re: STEMILT GROWERS, INC. 
PACA Docket No. D-88-502. 
Decision and Order filed January 26, 1990. 


Misbranding. 


The Judicial Officer affirmed the decision by Chief Judge Palmer (ALJ) finding that respondent 
shipped one lot of misbranded cherries in commerce, but the Judicial Officer reduced the 
suspension period from 30 days to 3 business days because of unique circumstances peculiar to 
this case. Complainant is not equitably estopped from suspending respondent’s license merely 
because the inspection service changed its long-standing prior practice in this case. Innocence 
of mind or lack of intent to violate is not an element of a misbranding violation, and good faith 
does not prevent the imposition of a severe sanction in a misbranding case. However, the 3-day 
suspension during business days will cost respondent approximately $27,000, which is a 
sufficiently severe sanction to deter future violations. If the facts presented had been the same 
as the facts in Jn re Magic Valley Potato Shippers, Inc. (1981), or In re Maine Potato Growers, Inc. 
(1975), the suspension periods would have been 30 days and 60 days, respectively, just as in those 
cases. 


Allan R. Kahan, for Complainant. 

Robert L. Parlette, Wenatchee, WA, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an initial decision 
and order on February 1, 1989, suspending respondent’s license for 30 days for 
shipping one lot of cherries which was misbranded in violation of § 2(5) of the 
Act (7 U.S.C. § 499b(5)). 

On April 14, 1989, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).? The case was 
referred to the Judicial Officer for decision on May 23, 1989. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to 
serve no useful purpose. 

Based upon a careful examination of the entire record, the initial decision 
is adopted as the final decision in this case, except that the suspension period 
is reduced to 3 business days. However, in order to show the ALJ’s 
reasoning, and his great reluctance to impose the 30-day suspension order, I 
am setting forth his views entirely, followed by additional conclusions by the 
Judicial Officer explaining my reasons for reducing the sanction. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This disciplinary proceeding is pursuant to the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; "the PACA") 
and applicable regulations (7 C.F.R. §§ 46.1-46.45). It was instituted by a 
complaint filed by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The complaint 
alleged the respondent, Stemilt Growers, Inc., violated section 2 of the PACA 
(7 U.S.C. § 499b) by misrepresenting by word, mark, stencil or label the grade 
of cherries shipped and sold in interstate commerce. Respondent filed an 
answer which denied it violated the PACA, and raised five affirmative 
defenses. 

Oral hearing was held before me on August 23 and 24, 1988, in 
Wenatchee, Washington. Complainant was represented by Allan R. Kahan, 
Esquire, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. Respondent was represented by Robert L. 
Parlette, of Davis, Arneil, Dorsey, Kight and Parlette, Wenatchee, 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Washington. Complainant called five (5) witnesses and introduced sixteen 
(16) exhibits. Respondent called seven (7) witnesses and introduced nine (9) 
exhibits. Briefing was completed on December 16, 1988. 

An order is being entered suspending respondent’s PACA license for thirty 
(30) days. All proposed findings and conclusions have been considered and 
those which are inconsistent with this decision have been rejected as 
erroneous, not supported by the record, or unnecessary. 


Findings of Fact 


1. Respondent, Stemilt Growers, Inc., is a corporation organized and 
existing in the State of Washington. Respondent’s business mailing address 
is P.O. Box 2837, Wenatchee, Washington 98801. 

2. Pursuant to the licensing provisions of the PACA, license number 
671601 was issued to respondent on March 9, 1967. This license was renewed 
annually, and is next subject to renewal on or before March 9, 1989. 

3. On July 17, 1987, Louis L. Fussell, an authorized Federal-State 
Inspector licensed by the United States Department of Agriculture to inspect 
and certify produce at shipping point, inspected cherries, Lot No. D617-039, 
at respondent Stemilt’s warehouse. The lot consisted of several varieties of 
Hill cherries, namely; Hill Lambert, Hill Bing and Hill Van, grown by various 
growers. The inspection disclosed that the entire lot met the quality and 
condition requirements of grade Washington No. I. 

4. On July 22, 1987, at approximately 9:30 a.m., Patricia Kawakami, an 
authorized Federal-State Inspector licensed by the United States Department 
of Agriculture to inspect and certify produce at shipping point, was directed 
to reinspect and recertify a portion of the cherries from Lot No. D617-039, for 
shipment to Canada, pursuant to a request made by Dick Hastings, shipping 
foreman for respondent. 

5. Canadian import standards require that an inspection of cherries be no 
more than three days old. However, elsewhere in the world and in the United 
States, there is no requirement that an inspection be current. 

6. Ms. Kawakami was assisted in the inspection by Kenneth Shank, 
another licensed Federal-State Inspector. The two inspectors inspected 
samples from sixteen (16) pallets of cherries from six (6) different growers. 

7. The Cherry Marketing Order Regulations, Section 923.322 of the 
Washington Agricultural Code, which sets the standards for Washington No. 
1 cherries, limits the percentage of an inspected lot which may be defective, 
as follows: 
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[T]he following tolerances, by count of the cherries in the lot shall 
apply in lieu of the tolerances for defects provided in the Washington 
State Standards for Grades of Sweet Cherries: Provided, That a total 
of 10 percent for defects including in this amount not more than 5 
percent, by count, of the cherries in the lot, for serious damage, and 
including in this latter amount not more than one percent, by count, of 
the cherries in the lot, for cherries affected by decay: Provided further, 
That the contents of individual packages in the lot are not limited as 
to the percentage of defects but the total of the defects of the entire lot 
shall be within the tolerances specified. 


8. Ms. Kawakami’s inspection determined that the subject cherries from 
Lot No. D617-039 failed at that time to grade "Washington No. 1" on account 
of condition. The inspection disclosed excessive pitting of the cherries, a 
condition which occurs over time, in the average amount of 14 percent. 
Specifically, the inspection disclosed that although there were samples from 
some of the growers which met the Washington No. 1 standard, the total of 
the defects of each grower’s entire lot exceeded permitted tolerances. 

9. On July 22, 1987, immediately after determining that the cherries would 
not make Washington No. 1 grade, Kenneth Shank so informed both 
respondent and Gary Williams, Area Supervisor of the Inspection Service. 
Mr. Williams, in turn, informed respondent that shipment of the cherries in 
interstate commerce in containers marked “Washington No. 1" would be 
contrary to the PACA and if it occurred, Mr. Williams would be obligated to 
report that fact to the Department of Agriculture. 

10. On previous occasions, when Respondent wished to ship cherries to 
Canada which had been inspected and certified more than three days before 
as Washington No. 1’s, Stemilt personnel would ask inspectors from the 
Federal-State Inspection Service to perform a survey (informal inspection) to 
see if in the opinion of the inspectors the fruit could pass a full fledged 
reinspection. The practice followed by the Federal-State Inspection Service 
in Wenatchee, Washington, prior to July 22, 1987, was that when the 
inspectors found that the cherries would not qualify for Canadian shipment 
they would not fill out a note sheet, would not complete the inspection and 
would allow Stemilt to withdraw its request for inspection. 

11. On July 22, 1987 the Wenatchee office of the Federal-State Inspection 
Service, after internal deliberation, changed this practice, and took the position 
that a request for a survey, or informal inspection, constituted a request for 
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a full inspection and that a failed second inspection superseded a previous 
valid inspection on cherries. 

12. No attempt was made by Dean Hinchy, the acting supervisor, to 
contact representatives of Stemilt prior to shipment to inform them that the 
Federal-State Inspection Service office in Wenatchee was changing its prior 
practice of allowing a first inspection to control for fruit shipped anywhere 
except to Canada. 

13. On July 23, 1987, respondent sold and shipped, to Wuhl-Shafman- 
Lieberman Corporation, Newark, New Jersey, in interstate commerce, 2116 
20-pound cartons of cherries, which were invoiced as Washington No. 1. The 
containers in which these cherries were packed were marked to denote the 
grade and/or quality of the cherries as being WA #1 (Washington No. 1). 

14. Respondent prepared a Certificate of Compliance relating to the 2116 
cartons of cherries, certifying that the cherries graded WA #1. The certificate 
was prepared after respondent had been informed of the results of the 
reinspection. 

15. On July 27, 1987, an official inspection, made by T.E. Robinson at the 
receiver’s warehouse in New Jersey, revealed that the cherries in Lot D617- 
039, shipped by respondent, met quality standards, but failed to grade 
Washington No. 1 57/64-inch minimum on account of condition. The 


inspection found: "Mostly firm to firm ripe, some ripe. Mostly deep to dark 
red, some black color. Stems fresh and good green color. Damage by pitting 
from 19 to 43%, average 30%, including 14% serious damage. Average 2% 
damage by bruising. Average 2% damage by brown surface discoloration. 
Average less than 1% decay." 


Conclusions 


Respondent violated section 2 of the PACA (7 U.S.C. § 499b(5)), through 
its misrepresentation by word, mark, stencil or label of the grade of cherries, 
a perishable agricultural commodity, it shipped and sold in interstate 
commerce. 

Pursuant to 7 U.S.C. § 499h, the facts and circumstances of respondent’s 
violation should be published and its PACA license should be suspended for 
thirty (30) days. 
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Discussion 


When respondent caused the reinspection of its cherries to qualify them 
for export to Canada, it was relying upon a practice by the local inspection 
office to do so "informally" and not bar the domestic distribution of cherries 
which once but no longer, because of deterioration, met grade standards. 

The old Wenatchee practice was wrong. 

Perishable Agricultural Commodities which are known to not currently 
meet grade requirements cannot be shipped and sold anywhere as being of 
that grade just because they once did. Any other interpretation would make 
a mockery of grade standards and subject the consuming public to sharp and 
deceptive sales practices. 

The PACA was enacted to prevent sharp and deceptive practices. Its 
prohibitions, against the use of marks and labels misrepresenting the grade of 
cherries and other perishable agricultural commodities, were intended to be 
strictly construed. 

Congress made this very clear when it amended the PACA in 1982, to 
permit the Secretary to assess a $2,000 civil penalty in cases involving 
"inadvertent or unintentional misrepresentations that result from errors in 
marking, stenciling, or labeling so long as the violations are not repeated or 
flagrant." (House Report, P.L. 97-352, September 28, 1982; 1982 U.S. Code 
and Admin. News. 3247, emphasis added). The House Report clarifies that 
the amendment, to authorize this less severe sanction, was being enacted to 
allow more equitable treatment of handlers “whose violations are not 
intentional nor flagrant but inadvertently ensue because of mechanical flaws 
in mass packaging by mark, stencil or label." (Ibid. at 3250). 

When respondent shipped the cherries in question, it knew they no longer 
met the grade stamped on their containers. Two inspectors had informed 
respondent of this fact and another inspector specifically warned respondent 
not to ship these cherries in interstate commerce as Washington No. 1 grade. 

Respondent argues it was justified in relying upon the old practice 
observed by the local inspection office in Wenatchee. Respondent asserts it 
had merely sought an informal opinion, had not requested a formal inspection 
in writing, and when it learned its cherries could not meet grade, was free to 
stop the examination, as it had in the past, before a full sample of the lot was 
taken and the inspection became official. Respondent asserts the second 
examination never became an official inspection, never superseded the first 
one and complainant is estopped by past practices from holding respondent 
liable under the PACA. 
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Acceptance of respondent’s argument, that an inspection is official only 
when it has been requested in writing, would invalidate every inspection not 
requested in writing. So that, if the cherries had passed muster as exportable 
to Canada, a written request for an official inspection would still have been 
needed before the cherries could have been shipped to Canada. Neither 
respondent nor the inspectors understood this to be required as witnessed by 
the fact that the cherries had been assembled for shipment to Canada and 
trucks were waiting at the packing house door to take them there. A handler 
cannot have it both ways. It would be obviously unfair if a handler could rely 
on a reinspection requested orally whenever the product met grade 
requirements, and yet deny the validity of the inspection if it failed. 

The inspection was stopped when it became clear that the cherries did not 
meet "Washington No. 1" grade. Not only did respondent ship the cherries 
with this knowledge that they were not of the grade stamped on their 
containers, it did so after being advised by the inspection service that the 
marks on the containers to that effect had to be obliterated before shipment. 

The fact that they were no longer “Washington No. 1" is clear. The fact 
that respondent was warned against shipping them while so labeled is also 
clear. 

Respondent, however, insists that complainant is “equitably estopped" from 
suspending its PACA license for this deliberate misrepresentation “by word, 
mark, stencil or label" of the grade of the cherries it shipped in interstate 
commerce. 

The doctrine of equitable estoppel may be asserted against the government 
in only the most limited circumstances. A primary limitation courts 
customarily apply is that one may only rely upon commitments made by a 
government official acting within his authority. See, e.g., Heckler v. Community 
Health Serv., 467 U.S. 51, 63 (1984); Federal Crop Ins. Corp. v. Merrill, 332 
U.S. 380, 384 (1947); ATC Petroleum, Inc. v. Sanders, 860 F.2d 1104, 1111- 
1112 (D.C. Cir. 1988); National Treasury Emp. Union v. Reagan, 663 F.2d 239, 
249 (D.C. Cir. 1981). 

The inspectors formerly assigned to the Wenatchee, Washington offices of 
the Federal-State Inspection Service did not have such authority. Their 
misunderstanding of legal requirements cannot bind the Department of 
Agriculture to follow a course that is contrary to the purposes of the PACA. 

The PACA is a harsh and severe law. This obvious fact has been noted 
many times. See, e.g. In re B.G. Sales Co., Inc., 44 Agric. Dec. 2021, 2024 
(1985); In re Finer Foods Sales Co., Inc., 41 Agric. Dec. 1154, 1172-1174 
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(1982), aff'd sub nom. Finer Foods Sales Co. v. Block, 708 F.2d 774 (D.C. Cir. 
1983). 

If I had other viable options under the PACA and the binding 
Departmental policies respecting its application, I would not suspend 
respondent’s license for thirty (30) days. I would prefer, for example, to 
impose a civil penalty that would be in keeping with the gravity of the offense 
but would nonetheless allow the plant to stay open. I would like to impose 
a sanction upon respondent that does not cause either innocent employees or 
growers who look to the plant as the best outlet for their produce to suffer. 

However, the PACA does not offer such an alternative. It has, on the 
other hand, been customarily interpreted as requiring license revocation, 
lengthy suspensions, and one year bars to the employment of persons 
responsibly connected to firms found to have violated the PACA’s 
requirements when less culpable violations have been found, such as when 
unexpected cash-flow problems have impeded a licensee’s ability to pay. See, 
e.g., In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505 (1983); In re 
Carlton F. Stowe, Inc., 41 Agric. Dec. 1116 (1982), appeal dismissed, No. 82- 
4144 (2d Cir. Oct. 13, 1982). 

In comparison, a license suspension for thirty days in response to a 


knowing misrepresentation of grade is a considerably lesser sanction for much 
more culpable conduct, and, in light of the Department’s policy that the 
sanction recommended by complainant should ordinarily be imposed, I feel 
constrained to order it in this case. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The respondent raises the same issues that were argued below, and 
correctly decided by the ALJ, except as to the length of the suspension period. 
The record shows that the respondent is the largest fruit shipper in its area, 
employing 450 employees, and handling fruit for 150 growers 12 months out 
of the year. Respondent’s net profit per day during its low season is $3,000, 
and during the high season, $15,000. The mid-point would be $9,000 per day. 
Accordingly, a 30-day suspension would cost respondent between $90,000 and 
$450,000 (Tr. 162-65), or $270,000 at the mid-point. I agree with the 
complainant and the ALJ that this was a serious violation, warranting a severe 
sanction--but not a sanction in the neighborhood of one-quarter to half a 
million dollars. 

The ALJ, in reluctantly imposing a 30-day suspension, relies on cases in 
which the licenses of firms have been revoked when they were unable to pay 
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for produce because of unexpected cash-flow problems (frequently caused by 
the failure of another firm to pay the respondent). However, those cases are 
inapposite. It is the "goal [of the Perishable Agricultural Commodities Act] 
that only financially responsible persons should be engaged in the perishable 
agricultural commodities industry,’ and, therefore, it is the policy of the 
Department to remove from the industry a firm that fails to pay for produce, 
notwithstanding the firm’s inability to pay because of sudden or unexpected 
cash-flow problems. 

However, it is not the policy of the Department to remove from the 
industry a firm that engages in misbranding. Rather, it is the policy of the 
Department to impose a sanction sufficiently severe to deter not only the 
respondent but other potential violators from such conduct in the future. In 
re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1569-73 (1981), aff'd 
per curiam, 702 F.2d 840 (9th Cir. 1983); In re Maine Potato Growers, Inc., 34 
Agric. Dec. 773, 793-99 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976). 

In Magic Valley, supra, a 30-day suspension order was issued when 
respondent, on a single day, shipped nine lots of misbranded potatoes in three 
separate shipments to three buyers. Magic Valley was told by the inspectors 
that its potatoes did not grade U.S. No. 1, but they nonetheless shipped them 
as U.S. No. 1, believing that they were more experienced than the inspectors. 
Magic Valley was offered the opportunity to obtain another opinion from a 
supervisory inspector, within a few hours, but it refused that opportunity. It 
is further stated in Magic Valley (40 Agric. Dec. at 1563): 


Furthermore, Respondent’s president was later contacted by other 
supervisory USDA officials to persuade Respondent to call back the 
shipment, and to locate the destinations so that an inspection could be 
arranged at the reception point. Respondent’s president refused to 
cooperate and provide that information. 


*Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (Sth Cir. 1975); accord Chidsey v. Guerin, 
443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 
389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425S (1982), aff'd, 728 
F.2d 347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 708 
F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); Jn re 
Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 Agric. 
Dec. 396, 402 (1981), affd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., 673 F.2d 551 (D.C. Cir. 1982), 
printed in 41 Agric. Dec. 89 (1982). 
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Although Magic Valley was the largest shipper in its inspection area, it had 
only 65 "direct" employees and 15 or 20 "related" employees (40 Agric. Dec. 
at 1571), compared with respondent’s 450 employees. 

In Maine Potato Growers, supra, a 60-day suspension order was imposed 
for 14 misbranding violations occurring over a 4-year period. During the 4- 
year period, seven warning letters were sent to Maine Potato Growers, Inc., 
calling its attention to 16 different reported misbranding or other violations 
of the Act. In Maine Potato Growers, it is stated (34 Agric. Dec. at 795-96): 


The respondent’s repeated violations occurring after many warnings 
by the Department show clearly that the respondent was not taking 
effective measures to assure that no violations would occur -- 
respondent was merely taking steps to assure that only a minimum 
number of violations would occur. As respondent stated in its letter of 
May 19, 1971, quoted above, "[w]hile we regret and attempt to avoid all 
violations, we would expect it to be difficult to improve this record 
under the most closely controlled conditions." 


The respondent’s efforts to assure that only a minimum number of 
violations will occur are not good enough. The Act requires 
compliance -- not almost compliance! 


Since respondent failed, after repeated warnings by the Department, 
to take effective measures to assure compliance with the Act, a severe 
sanction is appropriate to deter the respondent and other potential 
violators from committing similar violations in the future. 


In the present case, there are some circumstances that make the violation 
less flagrant than would appear on the surface. It is undisputed that for 20 to 
25 years prior to the incident involved in this case, the inspection service had 
permitted respondent to ship cherries anywhere other than Canada, that were 
originally inspected and determined to be Washington No. 1 grade, but later 
determined in connection with a proposed Canadian shipment not to meet 
that grade. 

Although respondent was advised by an inspector that shipping the fruit 
involved in this case domestically would violate the marketing order and would 
be misbranding, respondent’s officials did not believe that advice, based on the 
20- to 25-year’s prior history. Respondent knew that the advice with respect 
to the shipment being in violation of the marketing order was erroneous, 
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because respondent called the marketing order committee director and was 
advised that the shipment would not be in violation of the marketing order 
(Tr. II at 10-11, 43-45). 

When respondent finally realized that it faced the possibility of a PACA 
violation, respondent telephoned the New Jersey buyer and advised the buyer 
of the situation. Respondent paid for the buyer’s destination inspection, and 
settled with the buyer for less than the contract price. While the shipment 
was en route, respondent also telephoned a PACA official, offering to have 
the Washington No. 1 crossed out or expunged by the receiver. Although that 
option may have been offered as a method of expunging the violation in Magic 
Valley (the Magic Valley record is not conclusive as to what would have 
happened if Magic Valley had agreed to PACA’s request), PACA refused 
respondent’s effort to attempt to expunge the violation here, stating that the 
violation had already occurred when the produce was shipped. 

To compare this case with Magic Valley, this case consists of a single 
violation involving one lot of produce, whereas Magic Valley involved nine lots 
of produce to three separate buyers. Here, respondent’s belief that it could 
lawfully make the shipment was based on 20- to 25-year’s prior history with 
the inspection service, whereas in Magic Valley, it was just based on the 
violator’s belief that his judgment as to grading was better than that of the 
inspectors, and he refused to get another opinion from a different inspector. 
Here respondent advised the buyer of the problem before the produce 
reached the buyer, and adjusted the matter with the buyer, which was not the 
case in Magic Valley. Finally, Magic Valley, although a large shipper in its 
area, was only a small fraction of the size of respondent’s packing operation. 
(Magic Valley also paid a $300 criminal fine, but that is not of overriding 
importance.) 

Although, as stated in Magic Valley, 40 Agric. Dec. at 1571, “innocence of 
mind" or lack of intent to violate is not an element of a misbranding violation, 
and “good faith does not prevent the imposition of a severe sanction in a 
misbranding case," I believe that a 3-day suspension during business days, 
costing respondent approximately $27,000, is a severe sanction that should be 
adequate to deter respondent and others from committing a similar violation. 

It is true that respondent had one prior warning letter relating to 
misbranding Granny Smith apples. At the time of that violation respondent’s 
experience with Granny Smith apples had been very limited (CX 14, p. 1). 
That was the first misbranding violation by respondent during its 26 years of 
packing apples (CX 14, p. 2). Although the present case is an example of a 
misbranding violation that occurred shortly after the warning letter, it is not 
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a violation involving misjudging the grade of product but, rather, involved 
respondent’s erroneous views based on 20- to 25-year’s previous experience. 
Accordingly, this second violation does not indicate a lack of care in grading, 
similar to its first violation. 

A final word of warning to the produce industry is appropriate, lest some 
firm learn of the 3-day suspension in this misbranding case, and erroneously 
conclude that the misbranding policy set forth in Magic Valley and Maine 
Potato has been changed. It has not. If the same facts presented in Magic 
Valley and Maine Potato were presented in a case today, the suspension 
periods would be 30 days and 60 days, respectively. The 3-day suspension 
period during business days is being imposed in this case only because of the 
unique factual setting set forth above. It would be extreme folly for any firm 
to risk a misbranding violation, based on this case, hoping for a lenient 
sanction. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent’s license is suspended for 3 days, starting on the 30th day after 


service of this order on respondent: Provided, however, That if such 30th day 
is not a Monday, the suspension period shall begin on the next Monday 
following the 30th day after service of this order. 


In re: CAPITAL PRODUCE CO., INC. 
PACA Docket No. D-88-533. 
Decision and Order filed February 5, 1990. 


Substitution of produce - Willful. 


The Judicial Officer affirmed that part of the decision by Judge Hunt (ALJ) publishing the 
finding that respondent caused or permitted the substitution in the contents of onions and 
lettuce on May 21, 1987, after the produce had been officially inspected for grading and 
certification, in violation of § 2(7) of the Act (7 U.S.C. § 499b(7)). The Judicial Officer found, 
in addition, that respondent caused or permitted the substitution of oranges in the same 
shipment, after the oranges had been officially inspected. The ALJ did not issue a suspension 
order, but the Judicial Officer suspended respondent’s license for 45 days. The Judicial Officer 
reversed the ALJ’s determination that the violations were not flagrant and willful, holding that 
the violations were both flagrant and willful. A violation is willful if it is done intentionally or 
with careless disregard of statutory requirements. Complainant need only prevail by a 
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preponderance of the evidence. The present case is closely akin to misbranding cases, in which 
suspension orders of 30 and 60 days have been issued. The sanction here would have been more 
severe, except for the facts that the violations were careless, rather than intentional, and 
respondent’s use of the inspection service (involved in the violations here) relates to only a tiny 
fraction of respondent’s total business. 


Andrew Y. Stanton, for Complainant. 

Steven D. Langhoff, Baltimore, MD, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge James W. Hunt (ALJ) filed an initial decision and 
order on August 17, 1989, publishing the finding that respondent caused or 
permitted the substitution in the contents of a load of perishable agricultural 
commodities on May 21, 1987, after it had been officially inspected for grading 
and certification in violation of § 2(7) of the Act (7 U.S.C. § 499b(7)).” 

On August 31, 1989, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)."” 
Respondent’s Reply to Complainant’s Appeal argues that there should be no 
publication of the finding that respondent violated the Act. The case was 
referred to the Judicial Officer for decision on October 3, 1989. 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The ALJ’s order had no adverse effect on respondent other than from adverse publicity, 
since the ALJ did not find that the violations were repeated or flagrant. A finding of repeated 
or flagrant violations has the same effect as a revocation order, unless a lesser suspension order 
is issued. See Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 1 
Davidson, Agricultural Law §§ 4.04-4.06, 4.12, 4.19. 


““The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to 
serve no useful purpose. 

Based upon a careful examination of the entire record, a 45-day suspension 
order is being issued. The ALJ’s initial decision is set forth below, with 
omissions indicated by dots and additions included with brackets. Additional 
findings and conclusions by the Judicial Officer follow the ALJ’s decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding brought pursuant to the Perishable 
Agricultural Commodities Act ("PACA"), as amended (7 U.S.C. § 499a et 
seq.). 

A complaint was filed on June 17, 1988, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture ("complainant"). It alleged that Capital Produce Co., Inc., 
("respondent") violated section 2(7) of the PACA (7 U.S.C. § 499b(7)) by 


substituting different and inferior fruits and vegetables for those that had been 
inspected and certified. In its answer, respondent denied that it had violated 
the PACA. 

A hearing was held in Baltimore, Maryland, on May 2 and 5, 1989. 
Complainant was represented by Andrew Y. Stanton, Esq. Respondent was 
represented by Steven D. Langhoff, Esq. Both parties filed briefs. 


Facts 


Respondent, a PACA licensee, is a wholesale distributor of produce 
located at the Maryland Wholesale Produce Market in Jessup, Maryland. It 
shares space -- office, loading dock, warehouse and cooler -- at the market 
with another company, the Seaboard Fish Company, to save on expenses. 
Respondent has ten employees and Seaboard eight. Seaboard’s trade is 
mostly in seafood, but it also sells some produce which it takes from 
respondent’s inventory. Respondent bills Seaboard for the produce. The 
employees from both companies commingle in the course of their work. 

In 1987, respondent was managed by its vice-president, Troy Goeller, who 
had started working for respondent in 1983 when he was twenty-one. His 
brother operates Seaboard. Goeller is now respondent’s president. 
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Respondent’s business day starts around midnight when Goeller arrives at 
the market to go over the day’s orders and make purchases from his suppliers. 
The produce is delivered to respondent’s dock or warehouse by five a.m. Its 
secretary then gives copies of the orders to the drivers who assemble their 
orders and load their trucks. Their morning run starts between 8 and 9. 
Seaboard’s work day starts later. 

On May 20, 1987, the Baltimore City Jail, which had been buying from 
respondent since 1973, placed its weekly produce order with respondent to be 
delivered the following day, May 21. Besides respondent, two or three other 
companies sold to the jail in 1987, but respondent had been getting most of 
the orders. 

The jail required that the produce meet U.S. No. 1 grade specifications for 
quality and that it be federally inspected. An employee named Wilbur, now 
retired, and whose present whereabouts is unknown, assembled the jail’s order 
on May 21 and placed it on a skid [or skids] on respondent’s dock. 
Respondent’s secretary called Dennis Clary, the USDA inspector at the 
market, who inspected the order about 7:30 a.m. Clary, who had worked for 
USDA for about three and a half years, [and who had inspected produce for 
several additional years in Florida and for the Virginia Department of 
Agriculture (Tr. 76),] testified that he does not remember inspecting the 
specific order on May 21, but said that such inspections are routine. 

Clary stated that when he conducts an inspection he makes a random 
sample of the produce of each brand in an order. For instance, he said, in an 
order for oranges he would open and inspect oranges in three cartons of each 
brand at random and that this generally reflects the condition of the other 
oranges in the other cartons. He also said that he refers as necessary to an 
inspector’s book that he carries with him when he has any questions about 
determining the quality of the produce he inspects. Still, he said, there is 
some degree of subjective evaluation in conducting an inspection. Although 
he doesn’t inspect each container, he does check to see that all the sacks or 
cartons of produce are the brands specified in the order. Each sack or carton 
of produce in an order is then stamped [with the official inspection stamp]. 

Clary’s inspection form for May 21 shows that he rejected some produce 
and passed others. The produce passing inspection included potatoes, 20 
cartons of "Natural" brand lettuce, eight sacks of "Danny’s Pride" brand 
onions, eight sacks of “Andy Boy" brand onions, . . . and fifty cartons of "Big 
City" brand oranges (CEX-5). 

Also on May 21, Clary’s superiors planned to conduct a second and 
unannounced inspection of respondent’s produce after it arrived at the jail. 
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The reason for this action was an anonymous phone call that had been 
received some time in March or April claiming that respondent was 
substituting produce after it had been inspected with uninspected and inferior 
produce for delivery to the jail. There had been no complaints against 
respondent prior to this anonymous call. Ligon Johnson, Assistant Chief, 
Fresh Fruit Branch, Agricultural Marketing Service, and Randy Robbins, a 
compliance officer, went to the jail at 10:30 a.m. on May 21 to wait for the 
delivery. 

In the meantime the jail’s order sat on respondent’s dock. Sometime 
around 11:00 or 12:00 Johnson called Clary to ask him to check on the order. 
Clary testified that the order was still on the dock where he had inspected it, 
that he could see his stamp on the cartons and that the order did not appear 
unusual. 

Goeller testified that the order was still on the dock at 12:00 because 
deliveries to the jail were made in the afternoon between 2:30 and 3:00 and 
as late as 4:00. He said that jail deliveries were made by the first driver 
returning from the morning run. The driver would receive the invoice [and 
inspection slip (Tr. 338-39)] at the office, load the truck and make the 
delivery. Goeller testified that his records showed that a driver named Charlie 
Blalock made the delivery to the jail on May 21 (RX 3). 

Goeller said that in 1987 respondent was poorly managed. Drivers at that 
time were allowed to take merchandise from the warehouse to load their 
trucks and that there was a lot of pilferage and “hustled merchandise." 
Blalock himself was later found to have stolen from the company and a 
warrant for his arrest was issued. Blalock has not been seen since. 

Blalock arrived at the jail about 4:00 p.m. After the load was given a spot 
check by a jail employee, it was unloaded and placed in an elevator where it 
was carried to the second floor. Johnson, waiting on the second floor to 
conduct his inspection, observed the delivery process with William Darden, the 
jail’s Director of Food Purchases. ([Robbins] had left before the delivery was 
made.) 

Johnson’s inspection was prompt and thorough. He said he would "dig all 
the way to the bottom [of an orange carton]"” and run samples throughout 
the skid." He found that part of the order was different from the order 
inspected by Clary. Clary had noted that there were 20 cartons of "Natural" 
brand lettuce in the load; Johnson found, instead, [20] cartons of "Gateway" 


“Brackets in the original. 
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brand [lettuce, 10 with the "Gateway" brand printed in red color ink, and 10 
with the "Gateway" brand printed in green color ink (CX 6, p. 1)]. Clary 
noted eight sacks of "Danny Boy" brand onions and eight sacks of "Andy Boy" 
brand onions; Johnson found only 16 sacks of "Andy Boy" brand. Clary noted 
20 cartons of "Marksman" brand cabbage; Johnson found 20 cartons of "Fresh 
Green Cabbage" brand. [The 20 cartons of "Marksman" brand cabbage had 
failed Clary’s inspection because of decay (CX 5), and the 20 cartons of "Fresh 
Green Cabbage" failed Johnson’s inspection because of 9% damage by 
bruising and 78% soft rot (CX 6, p.2).] Johnson, moreover, found that 
lettuce and cabbage in the order failed to meet USDA specifications for 
number 1 grade because of damage and injury and that the onions failed to 
meet specifications because of 36 percent decay. The USDA stamp was also 
missing from some of the onion and [all of the] cabbage containers [(CX 6, 
p. 2). As to the onions, 2 sacks showed "smeared ink marks which may have 
been USDA stamped," and the 14 other sacks of onions "show{ed] no evidence 
of stamping" (CX 6, p. 2).] He [Johnson] further found that the oranges, 
although the same brand as the ones inspected by Clary and in cartons 
containing a USDA stamp, failed specifications because of decay, damage by 
creasing and skin breakdown. [The oranges had 13% damage by creasing, 
27% damage by skin breakdown, and 8% decay, for a total of 48%, while only 
10% damage was allowed (Tr. 244; CX 6, p. 2). That is, respondent’s oranges 
were "38 percent over what you’re allowed" (Tr. 244).] 

Johnson, who had worked in the inspection field for thirty years, reported 
his findings in a May 28 memo to Matthew Novick, a PACA Associate Deputy 
Administrator for compliance (CEX-6). Novick, in turn, sent a June 8 
memorandum to John Flanagan, a PACA Branch Chief, summarizing 
Johnson’s findings and also reporting that on June 4 a reinspection at the jail 
of another delivery of respondent’s produce showed that the items shipped at 
that time were of the same brand and quality as the produce inspected before 
being shipped. Novick added that the person doing the inspection was told 
by one of respondent’s employees that they had heard about the May 21 
inspection at the jail. Novick’s memorandum concluded that "the information 
leak . . . may have jeopardized the investigation," but that the "staff is 
continuing to investigate this matter . . . in an attempt to establish a 
continuing pattern" (CEX-7). 

However, no evidence was offered at the hearing of any "pattern" or any 
other incident of product substitution, apart from the one on May 21, although 
respondent continued to make deliveries to the jail until July. James Frazier, 
Assistant PACA Branch Chief, also testified that his investigation did not 
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reveal any repeated violations. In July the jail ceased doing business with 
respondent because of problems with deliveries. Darden, the jail’s purchasing 
director, testified that he had made complaints in the past to respondent and 
the other vendors but had had no complaint against respondent for at least 
three months prior to the May 21 incident. 

He said that after the incident he called Baltimore City’s Bureau of 
Purchases, through whom he makes his purchases, to report the matter and 
also called respondent to have the bad produce replaced. Goeller denied that 
he was called by Darden about the produce. He said he was paid for the 
order and that he was not aware of problems with the order until receiving a 
formal complaint in June 1988. 

Beatrice Tripps, the buyer for Baltimore City’s Bureau of Purchases, 
through whom the jail made its purchases, testified that she did not become 
aware of the May 21 incident until sometime in June. She stated that the jail 
had had problems with both respondent and other vendors because of both 
deliveries and quality. She testified that the city decided to stop buying from 
respondent because "in July of 1987 we had some subsequent problems with 
a delivery that [respondent] did not make, and since then we have not ordered 
from them." She said that the decision to stop doing business with respondent 
was not based solely on the May 21 incident. 

Johnson testified that, in his opinion, based on his experience with produce 
"switching" in the Chicago market, there had been a substitution of produce 
on May 21 between the time the jail’s produce was inspected by Clary and the 
time it was delivered to the jail. He also expressed the opinion that the 
deterioration in the quality of the produce between the time of the two 
inspections was due to switching. 

Goeller denied switching produce. He testified that, because of poor 
management and supervision in 1987 (which problems, he said, have now been 
corrected), the produce could have been taken off the skid and replaced by 
uninspected produce by one of his drivers or by one of Seaboard’s employees, 
[(who shared respondent’s facilities, and were permitted by respondent to take 
respondent’s produce (Tr. 304-06, 335, 342-47, 375-78)),] or even by a 
competitor. 

He said that at that time he had not told his employees that inspected 
produce destined for the jail was only to be delivered to the jail because there 
had been no problems like the one that occurred on May 21. He also added 
that he had gotten complaints from other customers in 1987 that they had 
gotten products different from the ones they ordered and that such mix-ups 
sometimes still occur in a fast-paced day. As for the deterioration in the 
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quality of the produce, Goeller said that onions decay quickly in hot weather. 
However, USDA’s May 22, 1987 Baltimore Wholesale Fruit and Vegetable 
Report (of which I take official notice) stated that the maximum temperature 
at the Maryland Wholesale Produce Market on May 21 was 75 degrees. 


Discussion 


Complainant contends that respondent wilfully and flagrantly violated § 
2(7) of the PACA on May 21, 1987, by substituting different and inferior fruits 
and vegetables for those that had been inspected and certified. Complainant 
seeks the suspension of respondent’s license for ninety days. Respondent 
denies that it violated the PACA, or, if it did, denies that the violation was 
wilful and flagrant. 

Section 2(7) (7 U.S.C. § 499b(7)) provides in relevant part that it is 
unlawful for a dealer "without the consent of an inspector, to make, cause, or 
permit to be made any change by way of substitution or otherwise in the 
contents of a load or lot of any perishable agricultural commodity after it has 
been officially inspected for grading and certification, but this shall not 
prohibit re-sorting and discarding inferior produce." 

Section 8(a) (7 U.S.C. § 499h(a)) provides that the penalty for such a 
violation is publication of the violation and/or suspension of the dealer’s 
license for 90 days, “except that if the violation is flagrant or repeated, the 
Secretary may, by order, revoke the license of the offender." 

Under the Administrative Procedure Act, however, an order revoking or 
suspending a license cannot be issued unless, (i) the violation was wilful, or 
(ii) the licensee has been given a prior warning, with opportunity to 
demonstrate or achieve compliance with all lawful requirements (5 U.S.C. § 
558(c)). Respondent was not given a prior warning in this case. An action 
is considered “wilful if a prohibited act is done intentionally, irrespective of 
evil intent, or done with careless regard of statutory requirements." Henry S. 
Shatkin, 34 Agric. Dec. 296 (1975). 

Before determining whether the violation was wilful and/or flagrant, the 
initial question is whether there was a violation. There was. Federal 
inspector Clary testified that on May 21, 1987, he had inspected, certified and 
stamped as approved as U.S. No. 1 grade a load of produce destined for the 
Baltimore City Jail that included potatoes, 20 cartons of "Natural" brand 
lettuce, 8 sacks of "Danny’s Pride" brand onions, 8 sacks of "Andy Boy" brand 
onions, . . . and 50 cartons of "Big City" brand oranges. 
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When the load was delivered later that day to the jail, federal inspector 
Johnson, whose testimony I credit, inspected the load and found that the order 
contained "Gateway" brand lettuce instead of "Natural" brand lettuce, "Fresh 
Green Cabbage" instead of "Marksman" cabbage, and no sacks of "Danny’s 
Pride" onions, but did contain 16 sacks of "Andy Boy" onions. He further 
found that several sacks contained no evidence of a federally approved stamp 
and that the cabbage, lettuce and onions did not pass inspection because of 
excessive decay [and other defects (CX 6)]. The oranges also did not pass 
Johnson’s inspection. Johnson had observed the delivery at the jail to insure 
that no one at the jail was substituting produce after the delivery was made. 
The evidence thus shows clearly that uninspected and inferior . . . lettuce and 
onions had been substituted for inspected and approved. . . lettuce and onions 
sometime during the time they were still in respondent’s possession, either by 
respondent or by one of its agents (for example, a loader or driver), or by 
someone from Seaboard who had access to the order while it was on 
respondent’s dock.' 

It is unnecessary, however, to determine exactly the person or persons who 
did the actual substituting.” The produce was in respondent’s possession 
when the substitution occurred and as a PACA licensee respondent was 
expected to take reasonable measures to prevent tampering with the jail’s load 
after it had been inspected and certified. 

Goeller’s testimony that the substitution may have occurred because of 
respondent’s poor management practices at the time is an explanation but not 
an excuse. Even though evidence is lacking to show that respondent 
authorized or approved the substitution, it was nevertheless respondent’s poor 
management, as complainant’s counsel cogently points out in his brief, that 
was the "cause" that permitted the substitution to take place. As Section 2(7) 
only requires that it be shown that a respondent caused or permitted the 
substitution to occur to prove a violation, it is found that respondent violated 
Section 2(7) of the PACA. 


‘Although I find that the substituted produce was inferior in quality to that inspected by 
Clary, it is noted that Section 2(7) does not require proof that the substituted produce be 
inferior to prove a violation, but only requires proof that a substitution was made. .. . 


?Complainant dismisses respondent’s suggestions on how the substitution could have occurred 
as "speculative theories", but then offers its own speculative theory on how the oranges could 
have been substituted. I find no basis for giving one speculative theory greater weight than 
another. 
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Findings of Fact 


1. Respondent is a Maryland corporation whose business is located at the 
Maryland Wholesale Produce Market in Jessup, Maryland. 

2. Respondent is a wholesale distributor of produce and a PACA licensee. 

3. On May 21, 1987, the Baltimore City Jail was one of respondent’s 
customers and required that fruit and vegetables sold and delivered to it be 
federally inspected and meet specifications for U.S. No. 1 grade. 

4. On May 21, 1987, respondent assembled a load of mixed fruits and 
vegetables received in the course of interstate commerce (complaint { 6, 
answer { 7) for delivery to the Baltimore City Jail, which load was federally 
inspected for grading and certification and included the following perishable 
agricultural commodities which were certified and found to be U.S. No. 1 
grade: 


Quantity Commodity Brand 


20 cartons Lettuce Natural 
8 sacks Onions Danny’s Pride 
8 sacks Onions Andy Boy 


5. On May 21, 1987, the load was delivered to the Baltimore City Jail and 
subjected to another federal inspection, which found that the load contained 
different and inferior . . . lettuce and onions than those inspected earlier. 

6. The load was in respondent’s possession during the time between the 
two federal inspections and during this time the different and inferior .. . 
lettuce . . . and onions were substituted for the federally inspected . . . lettuce 
... and onions. 

7. Respondent caused or permitted the substitution to be made. 


Conclusion 


By causing or permitting the substitution in the contents of a load of 
perishable agricultural commodities on May 21, 1987, after it had been 
officially inspected for grading and certification, respondent violated § 2(7) of 
the PACA (7 U.S.C. § 499b(7)). 
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ADDITIONAL FINDINGS BY THE JUDICIAL OFFICER 


8. On May 21, 1987, there was included in the load of mixed fruits and 
vegetables received by respondent in the course of interstate commerce for 
delivery to the Baltimore City Jail, 50 cartons of Big City brand oranges, 
which were federally inspected for grade and certified by inspector Clary to 
meet the specifications for U.S. No. 1 grade. On May 21, 1987, the 50 cartons 
of oranges delivered to the Baltimore City Jail were subjected to another 
federal inspection by inspector Johnson, and determined to be inferior, 
containing 48% defects, when only 10% is permitted for U.S. No. 1, or 38% 
more than permitted. Respondent caused or permitted inferior oranges to be 
substituted for the inspected oranges. 

9. Respondent’s violations of § 2(7) of the Act (7 U.S.C. § 499b(7)) were 
flagrant and willful. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The fact that respondent caused or permitted the substitution of lettuce 
and onions is not subject to reasonable dispute. Twenty cartons of "Natural" 
Brand lettuce were inspected at respondent’s dock; 20 cartons of "Gateway" 
Brand lettuce were delivered to the Baltimore City Jail. Eight sacks of 
"Danny’s Pride" Brand onions and 8 sacks of "Andy Boy" Brand onions were 
inspected at respondent’s dock, all of which were stamped by inspector Clary; 
16 sacks of "Andy Boy" Brand onions were delivered to the Baltimore City 
Jail, only 2 of which showed any evidence of being stamped by the inspector. 
The delivered lettuce and onions were inferior to the inspected lettuce and 
onions, and the difference in the time of the inspections could not have 
accounted for any substantial part of the inferior quality of the delivered 
lettuce and onions (Tr. 83-84, 114-16, 136, 246-51, 284-85). 

Furthermore, respondent’s admitted practice at the time of the violations 
readily permitted the substitution of different produce for that which had been 
inspected. Respondent shared its facilities with the Seaboard Fish Company, 
operated by the brother of Troy Goeller, respondent’s vice president and 
operator, and Troy Goeller admitted that he permitted his brother’s 
employees and his own employees to take produce from respondent’s dock 
and other facilities, and never told anyone that inspected produce must be 
kept separate, or that other produce could not be substituted for inspected 
produce. Specifically, Troy Goeller testified (Tr. 333-36, 342-47, 375-77, 
385-86): 
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Q. Okay. So you have basically employees from two different 
companies working? 


A. That’s correct. 


Q. Okay. And, you stated before, I believe, that they buy all their 
produce from you? 


A. Yes. They buy everything from me. They don’t buy anything 
themselves. 


Q. And, how did that work? Is that a -- I buy this specifically, or 
do they just -- How do they work their purchases? 


A. They have their orders and you know, they draw out of my 
inventory. 


Q. What do you mean by that? 


A. They just go around and -- Well, the guy that pretty much runs 
the business for my brother is Art Hubbard, and he has drivers like I 
have drivers and he says -- I really don’t know his actual format. I just 
know that drivers are drawing out of my inventory, and the way I keep 
track of it is I go through their sales invoices and whatever they sold, 
I charge them for. 


Q. Oh. So, you don’t really know -- They don’t say "I need this 
from you." You go through their invoices and later charge them for 
what they took. 


A. Exactly. Exactly. 


Q. Okay. Now, and they have free reign to take product from 
anywhere within the units, is that correct? 


A. Yeah. They’re -- whatever they need. 


Q. Okay. Now, again -- 
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A. They're actually a good customer of mine. I mean, I don’t mark it 
up a lot, but it, you know, I don’t have to deliver it to them or anything 
like that. They’re packing their own orders and, you know, I draw it right 
out -- I mean, I just charge them at the end of the week. 


Q. Okay. And, where is the product from which they draw? Is it on 
the dock, or is it all away in the freezers, or what? 


A. The stuff that would have been there from the day before would 
have been, you know, from Wilbur cleaning up and rotating everything 
would have been, at that time that they arrive, in the ice boxes. Whatever 
arrived that day is in the warehouse, and out on the dock. 


Q. Okay. Did you ever give them instructions as to not take product 
from the jail’s order? Were they aware that the jail’s order was supposed 
to be separate? 


A. No. 
Q. Why not? 


A. I just never really pointed it out to them. I mean, I just never said 
anything to them. 


Q. Okay. 


A. See, like it is now, I mean -- If he’s drawing, if he takes the wrong 
thing or something, or something I had sold, the jail is a completely 
different order. I mean, like I have lettuce for, you know, for the 
customers, and I have, you know, enough lettuce there for whatever I will 
need that day, and whatever he may need. I estimate and I buy a little bit 
extra. And, you know, I’m drawing from it. He’s drawing from it, and 
that’s about it. And, you know, once I leave, I don’t know what he does. 
I know he tries to pack some orders a day ahead of time now. I don’t 
know whether he did that at the time. 


Q. Okay. 
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A. So, to ensure that he does have it, because he doesn’t want to -- If 
I don’t -- I can keep track of what I use more than him, and you know, to 
ensure that he does have it the next day, he goes ahead and packs it a day 
ahead of time, you know. 


Q. Okay. 


A. But, I don’t think he did that at the time. 


Q. Okay. Now, you have heard testimony from Inspector Clary and 
Inspector Johnson, or Assistant Chief or something, Johnson, as to lettuce 
that natural lettuce was inspected and gateway lettuce arrived at the jail. 
First of all, again, did you tell anybody, or make any switch like that 
yourself? 


A. No. 


Q. How could something like that have happened then? 


A. Like I said, after I went upstairs -- I mean, the policy, I mean, 
normally -- I know we’d put the jail order away if it was a hot day. Put it, 
you know, inside the ice box. Sometimes he’d put it in the -- 


Q. Who is he? Wilbur? 


A. Wilbur. Yeah. I mean, for the most part, the policy was to isolate 
it. You know, to the best of his ability so when the driver came back, he 
would just take this invoice and go downstairs, see the order packed and 
load it on his truck. Now, what could have happened after it was 
inspected -- The other company could have -- Seaboard Fish Company [my 
brother’s company] could have drawn out of the inventory. I mean, that’s 
a common occurrence. I mean, it happens now when I am physically 
there. And, I have to say "No, that’s an order." You know, "Don’t take 
from that. Leave that there." After I have left for the day, you know, I 
have no idea what they do. 
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Q. Now, what instructions or what typically could happen if the driver 
was back and found that he needed lettuce, but there wasn’t lettuce there? 


A. See, I mean -- there was never any -- I mean, I never heard of any 
problem where he, down at the jail, where they, you know, they received 
something different than what they were expecting to receive. So, it’s 
not -- 


MR. STANTON: Excuse me. I’m going to have to object this 
point, because I don’t think the question is being answered. To me, 
the question being asked was what happened when lettuce wasn’t there. 
I thought it was referring to the -- Not referring to the jail, but 
referring to the loading dock. 

JUDGE HUNT: What the driver did when -- 

MR. LANGHOFF: That’s right. Lettuce wasn’t there. 

MR. STANTON: I’m not sure what the answer -- 

JUDGE HUNT: Is that your question or -- 


MR. LANGHOFF: That’s the question. What would the driver 
do? 


THE WITNESS: Well, he would have seen he needed the 
lettuce and he would have went and get more lettuce. 


BY MR. LANGHOFF: 


Q. Okay. In other words, that’s possible as something that could have 
happened? 


A. Oh, yeah. Absolutely. 


Q. His orders were to make sure the order was filled. Is that correct? 
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A. Sure. He has to deliver it. I mean, he sees he needs 20 cases of 
lettuce. If there’s not 20 cases there, he would have just got 20 cases of 
something else. 

Q. Okay. Now, how -- 

A. This is the only order where that would make a difference. I mean, 
his normal, with another customer that wouldn’t have made a difference. 
The lettuce is, you know, I stock good lettuce for the customers and he 
just would have got 20 cases of lettuce. 

Q. Other customers don’t buy by brand. Is that correct? 

A. No. No. 

Q. They just rely on you to provide the quality that they expect? 

A. Good quality lettuce. 


Q. Okay. And, with respect to onions and eight or 16 -- How large is 
a skid of -- 


A. There’s 40 onions on a skid. 
Q. So, that eight or 16 is only a portion of a skid. Is that correct? 
A. That’s correct. 


Q. And, when the order is put together, what would Wilbur do to get 
those eight or 16 bags of onions? 


A. It’s very abnormal for me to have had two different brands of 
onions. 


Q. What do you mean by that? 


A. I just, generally, I mean I use one brand of everything. If you look 
at all the inspection tickets. The only thing I could think of is if I had 
eight left from one lot, and then he drew eight more from the next lot. 
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Q. Now, you’re referring to the Danny’s Pride? The fact that when -- 
A. When it was originally inspected, showed -- 


Q. -- inspected, showed eight sacks of Danny’s Pride and eight sacks 
of Andy Boy? 


A. That’s correct. That’s correct. 

Q. Okay. And, did the driver normally deliver one single brand -- 
A. Yes. 

Q. -- of that product? 


A. I mean, that’s pretty much a, you know, a standard thing. I mean, 
you don’t give a customer two, three different brands. If he ordered three 
lettuce, you’re not going to give him three different brands of lettuce. It’s 
only natural for him to assume that he’s getting from three different lots, 
or, you know. I mean, you just give the same guy the same brand. 


Q. Okay. So, if, in fact Danny’s Pride and Andy Boy were inspected, 
how could it have happened that 16 of Andy Boy arrived at the jail, if 
that’s what it was? 


A. He could have -- the same thing could have happened that 
happened with, you know, like the lettuce. If somebody needed some 
onions and they drew it off that skid. He could have seen that there were 
two different brands there and just thought that that was a mistake, and 
drew from the same brand that he had. I guess it was -- What is it that 
they say they ended up with? 


Q. Mr. Johnson has testified that Andy Boy arrived at the jail. Just 
Andy Boy. 


A. All Andy Boy? Well, if he had eight Andy Boy and eight Danny’s 
Pride, he may have got eight more of the Andy Boy from a full skid. 
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Q. Okay. Now, referring to the produce that was inspected for the jail, 
do you recall hearing testimony several days ago that the inspector 
stamped the boxes that he inspected? 

A. Yes. 

Q. Did you have any other produce which was stamped? 


A. No. He wouldn’t stamp anything that he didn’t inspect. No. 


Q. Did you tell your employees that the stamped boxes were only to 
be used for the jail? 


A. No. 


Q. Did you tell your brother, or people involved in his company, 
Seaboard, to leave those stamped boxes alone? 


A. No. 
Q. Did they know to leave them alone? 


A. No. 


Q. To your knowledge, during 1987 did your drivers or any of your 
employees know that those boxes that were stamped were only to be used 
for the jail? 


A. No. I mean, they may have come to that conclusion by themselves, 
but I never said. 


Q. But, you didn’t tell them. 


A. No. I never directed anybody and said, "Look, any time you see a 
stamp, don’t use it," or something to that effect. 
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Q. Mr. Goeller, is there any reason why you didn’t tell your employees 
or your brother not to use the stamped produce, or what not? 


A. There just wasn’t -- there was never a problem. If there had been 
a problem where I had got a call that they had taken it, or -- I would have 
said -- I would in stored [sic] some sort of method, you know. And, 
obviously that would be the obvious thing to say. "Don’t use stuff that has 
been stamped by the inspector." But, I wasn’t aware that there was a 
problem there where the stuff had been used. 


Q. Were you aware that your employees were using the stamped things 
for other orders? 


A. No. Then I would have said, “Here, this is how you know whether 
this has been stamped." 


Q. And, the jail had never indicated to you that they had been 
receiving unstamped things. 


A. Had they, I would have then said don’t use anything that’s been 
stamped. 


Q. I have one other question. Mr. Goeller, you don’t know for sure 
that those stamped boxes were used by either Seaboard or by other 
employees, did you? 


A. No. No. I don’t. 


JUDGE HUNT: I got from your testimony, you are suggesting that 
somebody, a driver for another delivery could have taken some of the 
produce out of that stack for the jail. 


MR. WITNESS: I’m just merely trying to suggest a possibility of 
what may have happened. 
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JUDGE HUNT: Yes. 
THE WITNESS: If -- 


JUDGE HUNT: You say that was possible that could have 
happened. 


THE WITNESS: Yes. I don’t remember what happened. The 
product, if I -- Once I’m gone, I’m not aware of what happened. If 
some of the product had been used by the other company, Seaboard 
and the company, when the driver came back, I mean, he would see 
that he needed 20 cases of lettuce. If there was not 20 there, he’s 
going to get 20. That would be the logical thing for him to do for a 
normal customer. I mean, to see that he’s going to just deliver that, 
knowing I got lettuce in the ice box. And, go down there and say, "I 
only have 15 or 12 cases here." I mean, knowing that he has all the 
lettuce he needs in the ice box. 


JUDGE HUNT: At that time, to complete a load, the drivers 
could go into the warehouse and get -- 


THE WITNESS: Yes. 
JUDGE HUNT: So, it’s possible that if the driver that day checked 
the invoice with what was set there for the jail, that it was incomplete. He 


could go into the warehouse and pick up produce to fill in the gaps. 


THE WITNESS: Definitely. Definitely. 


JUDGE HUNT: How would the driver know that that particular 
pile of produce was to go to the jail? 


THE WITNESS: It’s been the only order, really, that size. And, 
he’d look at his ticket. And, they always look at their ticket. I mean, 
they do know how to, you know, pack orders. He’d look on his ticket 


and see what he’s supposed to be taking. Grapefruit, oranges, cabbage. 
He’d look for it. 
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The ALJ concluded that respondent’s violations were not willful (Initial 
Decision at 10-12). However, I have concluded that respondent’s violations 
were willful, since the substitution was either done intentionally, or with 
careless disregard of the statutory requirements. As stated in In re The Caito 
Produce Co., 48 Agric. Dec. _, slip op. at 62-72 (June 1, 1989): 


Respondent’s violations were willful, within the meaning of that 
term in the Administrative Procedure Act. As stated in George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1974) 
(affirming my decision in Jn re George Steinberg & Son, Inc., 32 Agric. 
Dec. 236 (1973), in a case involving payment violations under the 
Perishable Agricultural Commodities Act), cert. denied, 419 U.S. 830 
(1974): 


It is clear enough that under § 9(b) [5 U.S.C. § 558(c)], doing 
an act which is prohibited and doing it intentionally "irrespective 
of evil motive or reliance on erroneous advice" or "acts with 
careless disregard of statutory requirements" are willful. See 
Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961); see also 
United States v. Illinois Central Railroad Co., 303 U.S. 239, 243, 
58 S.Ct. 49, 82 L.Ed. 518 (1938). 


Similarly, in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961), 
a case I briefed and argued in the Court of Appeals, the court held: 


Petitioner urges his denial of trading privileges amounted to 
a suspension of a license, and that section 9(b) of the 
Administrative Procedure Act, 5 U.S.C.A. § 1008(b) [now 5 
U.S.C. § 558(c)], was violated. We do not reach that question 
for the same section excludes cases of wilfulness. We hold the 
petitioner’s conduct was wilful within the meaning of section 
9(b) of the Administrative Procedure Act. We think it clear 
that if a person 1) intentionally does an act which is prohibited,- 
-irrespective of evil motive or reliance on erroneous advice, or 
2) acts with careless disregard of statutory requirements, the 
violation is wilful. Eastern Produce Co. v. Benson, 3 Cir., 278 
F.2d 606, 609. 
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In Finer Foods Sales Co. v. Block, 708 F.2d 774, 778 (D.C. Cir. 
1983) (affirming my decision in Jn re Finer Foods Sales Co., 41 Agric. 
Dec. 1154 (1982), involving payment violations under the Perishable 
Agricultural Commodities Act, which contains a great part of the 
identical language used in this decision), the court expressed the same 
view, stating: 


"Under [the Perishable Agricultural Commodities Act],®* an 
action is willful if a prohibited act is done intentionally, 


The bracketed material is in the court’s decision. 


irrespective of evil intent, or done with careless disregard of 
statutory requirements." American Fruit Purveyors, Inc. v. United 
States, 630 F.2d 370, 374 (Sth Cir. 1980). See also George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. 
denied, 419 U.S. 830, 95 S. Ct. 53, 42 L.Ed.2d 55 (1974). The 
Judicial Officer had ample basis for concluding that the 
petitioner’s violations of the Act were willful. 


In American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 
(Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981), involving 
payment violations under the Perishable Agricultural Commodities Act, 
the court agreed with the foregoing doctrine, holding: 


Under PACA, an action is willful if a prohibited act is done 
intentionally, irrespective of evil intent, or done with careless 
disregard of statutory requirements. Haltmier v. Commodity 
Futures Trading Commission, 554 F.2d 556, 562 (2d Cir. 1977); 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 
1974), cert. denied, 419 U.S. 830, 95 S. Ct. 53, 42 L.Ed.2d 55 
(1974). 


In Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960), 
a case arising under the Perishable Agricultural Commodities Act, 
which I briefed and argued in the Court of Appeals, the court held that 
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‘vil purpose or criminal intent is not necessary to support a finding of 
willfulness, stating: 


It is clear that where willfulness can be shown on the part of 
individuals violating valid regulations, license suspension is 
authorized without resort on the part of the agency to notice 
and opportunity for compliance. 5 U.S.C. § 1008(b). 
Petitioners assert that the record does not support a finding of 
willfulness and that the Judicial Officer’s conclusion to this 
effect is inconsistent with his finding of neglect on the part of 
the petitioners. A fair reading of the Decision and Order 
rendered by the Judicial Officer indicates that this argument is 
in great measure semantical. The Decision states: "At the least, 
underpayment to the shippers involved herein, including 
Peninsula, in many transactions over a five-month period 
demonstrates such neglect of the requirements of the act as to 
constitute willful violations thereof. We conclude that Eastern’s 
willful failures to account truly and correctly and to make full 
payment promptly to shippers in the many transactions involved 
herein constitute repeated and flagrant violations of Section 2 of 
the act." This is not equation of neglect and willfulness but, on 
the contrary, a finding, although perhaps unartfully phrased, that 
notorious neglect of explicit provisions of law may be evidence 
of willfulness. Nor can we subscribe to the proposition that the 
test of willfulness in this context is to be evil purpose or criminal 
intent, for this is not a criminal statute. As the Supreme Court 
stated in United States v. Illinois Central R. Co., 1938, 303 U.S. 
239, 242-243, 58 S. Ct. 533, 535, 82 L.Ed. 773: 

"* * * In statutes denouncing offenses involving 
turpitude, ‘willfully is generally used to mean with evil 
purpose, criminal intent or the like. But in those 
denouncing acts not in themselves wrong, the word is 
often used without any such implication. Our opinion in 
United States v. Murdock, 290 U.S. 389, 394 [54 S. Ct. 
223, 225, 78 L.Ed. 381], shows that it often denotes that 
which is ‘intentional, or knowing, or voluntary, as 
distinguished from accidental,’ and that it is employed to 
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characterize ‘conduct marked by careless disregard 
whether or not one has the right so to act.” 


We are convinced that the provisions of the Commodities Act 
are clear, and the repeated violation thereof by the petitioners 
fully justified the finding of willfulness by the Judicial Officer. 


The definition of willful under the Administrative Procedure Act is 
discussed at length in Jn re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 
The cited pages from Shatkin are set forth as Appendix D to this 
decision,” [but not as an appendix to the present decision.] 


*Shatkin explains (34 Agric. Dec. at 306-14) that the decision in 
Economou v. USDA, 494 F.2d 519 (2d Cir. 1974), which held that the 
violations under the Commodity Exchange Act were not willful because 
the “customary warning letter" was not sent, is erroneous because it 
nullifies the willfulness exception in the Administrative Procedure Act. 
My decision in In re Economou, 32 Agric. Dec. 14 (1973), rev’d, 494 
F.2d 519 (2d Cir. 1974), explaining that Arthur N. Economou willfully 
failed to meet the minimum financial requirements of the Commodity 
Exchange Act by puffing up assets and underreporting liabilities in 
transactions with commonly controlled companies, including the 
American Board of Trade, had it not been reversed by the court, would 
have sounded the death knell of the American Board of Trade 
(according to Mr. Economou (32 Agric. Dec. at 125)), before investors 
put in about $79 million. The American Board of Trade recently went 
broke costing investors about $49 million. See The Wall Street 
Journal, Feb. 3, 1987, at 50, col. 3. 


In Butz v. Glover Livestock Commission Co., 411 U.S. 182, 186-88 
(1973), the Court expressly held that registrants may be suspended 
under the Packers and Stockyards Act (7 U.S.C. § 204) for negligent 
or careless violations that are not intentional or flagrant, stating: 


The Secretary may suspend "for a reasonable specified period" 
any registrant who has violated any provision of the Act. 7 
U.S.C. § 204. Nothing whatever in that provision confines its 
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application to cases of “intentional and flagrant conduct" or 
denies its application in cases of negligent or careless violations. 
Rather, the breadth of the grant of authority to impose the 
sanction strongly implies a congressional purpose to permit the 
Secretary to impose it to deter repeated violations of the Act, 
whether intentional or negligent. Hyatt v. United States, 276 
F.2d 308, 313 (CA 10 1960); G.H. Miller & Co. v. United States, 
260 F.2d 286 (CA 7 1958); In re Silver, 21 Agric. Dec. 1438, 1452 
(1962).° The employment of a sanction within the authority of 


‘It is by no means clear that respondent’s violations were 
merely negligent. The hearing examiner found that respondent 
had "intentionally" underweighed livestock, and the Judicial 
Officer stated: "We conclude then, as did the hearing examiner, 
that respondent wilfully violated . . . the act." (Emphasis added.) 
"Wilfully" could refer to either intentional conduct or conduct 
that was merely careless or negligent. It seems clear, however, 
that the Judicial Officer sustained the hearing examiner’s finding 
that the violations were "intentional." 


an administrative agency is thus not rendered invalid in a 
particular case because it is more severe than sanctions imposed 
in other cases. FCC v. WOKO, 329 U.S. 223, 227-228 (1946); 
FTC v. Universal-Rundle Corp., 387 U.S., at 250, 251; G.H. Miller 
& Co. v. United States, supra, at 296; Hiller v. SEC, 429 F.2d 856, 
858-859 (CA 2 1970); Diugash v. SEC, 373 F.2d 107, 110 (CA 2 
1967); Kent v. Hardin, 425 F.2d 1346, 1349 (CA 5 1970). 


Moreover, the Court of Appeals may have been in error in 
acting on the premise that the Secretary's practice was to 
impose suspensions only in cases of “intentional and flagrant 
conduct." [Footnote omitted.] The Secretary’s practice, rather, 
apparently is to employ that sanction as in his judgment best 
serves to deter violations and achieve the objectives of that 
statute. Congress plainly intended in its broad grant to give the 
Secretary that breadth of discretion. Therefore, mere 
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unevenness in the application of the sanction does not render its 
application in a particular case "unwarranted in law." 


The ALJ, in holding that respondent’s conduct was not willful, in 
part because respondent’s personnel did not know that written 
agreements for deferred payment were required by the Act and 
regulations, apparently relied on Parchman v. USDA, 852 F.2d 858, 
864-65 (6th Cir. 1988), and Capitol Packing Co. v. United States, 350 
F.2d 67, 78 (10th Cir. 1965).” But neither case holds that knowledge 
of a regulation is an indispensable element of willfulness. 


*7Although the ALJ gives lip service to deciding the willfulness issue 
on the basis of "Holt, American Fruit, Goodman and Speight" (Initial 
Decision at 29 n. 26), his decision as a whole is slanted towards the 
language of Capitol Packing Co., without recognizing that under the 
square holding in Capitol Packing Co., where there is an express 
regulation, the Department is not required to prove that the violator 
knew of the regulation. 


In Parchman v. USDA, 852 F.2d 858, 864-65 (6th Cir. 1988), the 
court did not sustain the ALJ’s determination, adopted by the Judicial 
Officer, that the respondents had willfully weighed livestock at less than 
their true and correct weights, citing Capitol Packing Co. v. United 
States, 350 F.2d 67, 78 (10th Cir. 1965). However, no issue was 
presented in Parchman as to whether knowledge of the regulations was 
necessary to sustain a finding of willfulness. In Parchman, respondents 
admittedly knew that they were required by the Act and regulations to 
weigh livestock accurately. They contended that they tried to do so. 
The determination of the ALJ, adopted by the Judicial Officer, was 
that the respondents’ conduct was willful, inasmuch as_ they 
"deliberately weighed animals at less than their true and correct 
weights" (In re Parchman, 46 Agric. Dec. 791, 796 (1987)). Although 
that determination was not upheld by the court (852 F.2d at 846-65), 
the court’s decision in this respect was not based on respondents’ 
ignorance of the law as to the requirements for accurate weighing. 
Accordingly, Parchman does not stand for the proposition that 
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knowledge of the Act or regulations is an indispensable element of 
willfulness. 


Similarly, Capitol Packing Co. v. United States, 350 F.2d 67, 78-79 
(10th Cir. 1965), does not hold that knowledge of the Act or 
regulations is a necessary element of willfulness. In fact, in Capitol 
Packing Co., the court found a willful violation where the respondents 
violated an express regulation even though there is nothing in the case 
to show that the respondents were aware of the regulation.* Since an 
appeal in this 


**In the present case, as in Capitol Packing Co., the Act permits a 
sanction only for a violation of the Act--not for a violation of the 
regulations (7 U.S.C. §§ 204, 213(b), 499h). But here, as in Capitol 
Packing Co., the regulations expressly delineate the precise conduct that 
is prohibited by the Act. 


case lies to the same circuit that decided Parchman, and Parchman 
relies on Capitol Packing Co., it is appropriate to examine Capitol 
Packing Co. in detail. The court states in Capitol Packing Co. (350 
F.2d at 78-79): 


There is no contention that 5 U.S.C.A. § 1008(b) [now 5 
U.S.C. § 558(c)] is not applicable or that the written notice 
provisions thereunder were satisfied in this proceeding. There 
is no specific finding of wilfulness by the Judicial Officer. 
Therefore, for the suspension to be sustained, it must be shown 
by the facts found by the Judicial Officer that the violation was 
wilful. 


To demonstrate that the appellants wilfully violated the 
Packers and Stockyards Act, the Government in its argument 
relies on two stipulations entered into in 1947 and 1954 by Sol 
Felsen, Al Cooper, Harry Hoyt, and Morey Miller, doing 
business as Farmers Livestock Commission Company, in which 
the registrants admit numerous violations of the Act and agree 
to cease and desist from further violations. However, none of 
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the violations which the registrants admitted at that time were 
charged in this action. 


Next the Government argues that wilfulness is shown 
because the petitioners intentionally committed a prohibited act, 
citing Goodman v. Benson, 286 F.2d 896 (7th Cir.), that: 


"We hold the petitioner’s conduct was wilful within 
the meaning of section 9(b) of the Administrative 
Procedure Act. We think it clear that if a person 1) 
intentionally does an act which is prohibited,--irrespective 
of evil motive or reliance on erroneous advice, or 2) acts 
with careless disregard of statutory requirements, the 
violation is wilful." 


The court in the cited case found however that the defendant’s 
violations constituted clear violations of the Act and that he was 
not acting in good faith. The remainder of the cases cited by 
the Government in support of its interpretation also show a 
gross disregard of the law. For example, in Eastern Produce 
Co. v. Benson, 278 F.2d 606 (3d Cir.), the court made a finding 
that the defendant’s actions constituted "notorious neglect of 
explicit provisions of law’; in Great Western Food Distributors 
v. Brannan, 201 F.2d 476 (7th Cir.), cert. den. 345 U.S. 997, 73 
S.Ct. 1140, 97 L.Ed. 1404, the defendant had attempted to 
corner the egg market; in Air Transport Associates v. Civil 
Aeronautics Board, 91 U.S.App.D.C. 147, 199 F.2d 181 (D.C. 
Cir.), cert. den. 344 U.S. 922, 73 S.Ct. 386, 97 L.Ed. 710, the 
court found written warnings from enforcement officers and the 
defendant’s replies sufficient to show wilfulness. Schwebel v. 
Orrick, 153 F.Supp. 701 (D.C.C.), affd. on other grounds 102 
U.S.App.D.C. 210, 251 F.2d 919 (D.C. Cir.), contains statements 
on the issue which are not persuasive because the court found 
compliance with the written notice requirements of § 9(b). 


An examination of the cases cited above leads one to the 
conclusion that they support the interpretation of “wilfulness" 
contended for by appellants, that is, an intentional misdeed or 
such gross neglect of a known duty as to be the equivalent 
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thereof. This interpretation receives support from the legislative 
history of the Administrative Procedure Act. As stated in the 
House Report on the Act, in discussing § 9(b): 


"The exceptions to the second sentence, regarding 
revocations, apply only when the demonstrable facts fully 
and fairly warrant their application. Wilfulness must be 
manifest.". H.R.Rep.No.1980, 79th Cong., 2d Sess. 41 
(1946). 


See also, S.Rep.No.752, 79th Cong., 1st Sess. 25 (1945), 92 
Cong.Rec. 5654 (remarks of Congressman Walter). 


However, even under the appellant’s definition of 
“wilfulness,” it would appear that the refusal to sell off top loads 
was a wilful violation of the Act and regulations thereunder 
since it was in disregard of a specific regulation. 


Although this Department follows the holdings in George Steinberg, 
Goodman, Eastern Produce, and Finer Foods Sales Co. as to willfulness 
(all involving the Perishable Agricultural Commodities Act) rather than 
Capitol Packing Co.,” the square holding in Capitol Packing Co. is that 


See, e.g. In re Shatkin, 34 Agric. Dec. 296, 298-314 (1975) 
(Appendix D at 1a-7a); In re Speight, 33 Agric. Dec. 280, 302-03 (1974). 


a violation is willful if the conduct is "in disregard of a specific 
regulation" (350 F.2d at 79) (last sentence quoted above). There is 
nothing in the court’s decision in Capitol Packing Co. to suggest that 
the respondents were aware of the regulation making their refusal to 
sell off top loads unlawful. The court’s entire discussion as to the 
refusal of these respondents to sell off top loads is as follows (350 F.2d 
at 73-74): 


1. Top Loads. 
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As stated above the Judicial Officer found a refusal on the 
part of the market agency to sell its better quality consignments 
separately from other consignments. The strongest evidence on 
this point is the affidavit of an official and buyer of the Capitol 
Packing Company, one of the largest purchasers from Farmers 
Livestock Commission Company, and a party in the companion 
case, stating in part as follows: 


"I attempt to buy in all alleys where there is livestock 
I can use. Some of the commission firms sell off the top 
loads to other packers. I won’t buy in alleys where the 
top loads have been sold off. If I get first turn in an 
alley, I usually bid on all the cattle and will buy the 
whole alley if I can. I buy considerable cattle in Farmers 
alley because they have the kind of cattle I want, and I 
can buy the top cattle along with the other cattle." 


This evidence is not refuted by appellants. Also 
Mr. Anton J. Plute, a buyer for another packer, testified he had 
encountered some trouble purchasing from Farmers, because he 
had wanted to pick top loads. 


The Judicial Officer found this practice of the commission 
men to be a violation of § 302(a) of the Act” and 9 C.F.R. 
201.58 (22 Agr. Dec. at p. 678). 9 C.F.R. 201.58 requires sales 


“The statutory reference should be to § 312(a) of the Act (7 
US.C. § 213(a)), prohibiting any “unfair, unjustly discriminatory, 
or deceptive practice or device" (In re Capitol Packing Co., 22 
Agric. Dec. 651, 678 (1973)). 


of each consignment to the highest bidder without intermingling 
them, and not conditioned on sales of other consignments.’ 


“Every market agency and licensee engaged in the business 
of selling livestock or live poultry on a commission or agency 
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basis shall offer the livestock or live poultry consigned to it for 
sale on the open market and shall sell such livestock or live 
poultry at the highest available bid. * * * A market agency or 
licensee shall not make the sale of one consignment of livestock 
or live poultry conditional on the sale of another and different 
consignment of livestock or live poultry without the consent of 
the owners." 


The consent of the owner of the cattle consigned provides an 
exception in the regulation’s prohibitions, but there is no 
evidence that Farmers obtained the owners’ consent in refusing 
to sell off top loads. The practice by appellants is therefore in 
violation of the regulation and the Act. 


The evidence supporting the Judicial Officer’s finding that 
Farmers refused to so sell its top loads of steers separately is 
clear and uncontradicted. 


In addition, there is nothing in any of the briefs filed with the court 
in Capitol Packing Co. by any of the parties to suggest that the 
respondents knew of the regulation making unlawful their refusal to 
sell off top loads of livestock. Furthermore, there is nothing in the 
Judicial Officer’s original decision in the case or in his decision on 
reconsideration (which I argued before the Judicial Officer) to suggest 
that the respondents had any knowledge of the regulation making 
unlawful their refusal to sell off top loads. In re Capitol Packing Co., 
22 Agric. Dec. 651, order on reconsideration, 22 Agric. Dec. 1234 
(1963). In fact, there is no discussion by the Judicial Officer as to 
willfulness. As recognized in the brief filed in the 10th Circuit by the 
suspended registrants in Capitol Packing Co. (Brief of Appellant- 
Petitioners in No. 7611, at 30-31), the closest the Judicial Officer came 
to any statement remotely connected with willfulness is the following 
statement (22 Agric. Dec. at 694): 


We agree with this but we also conclude that the suspension 
periods for the remaining respondents registered should be 
considerably less than recommended since some charges have 
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not been sustained and because the violations are more in the 
nature of mala prohibita than mala in se. 


Accordingly, the square holding in Capitol Packing Co. is that if a 
respondent violates the express provisions of a regulation, the conduct 
is willful, within the meaning of the Administrative Procedure Act, 
without any proof whatever that the respondents knew of the 
regulation. I am not sure whether the court in Capitol Packing Co. 
regarded the violation of the express provisions of the regulation as an 
"intentional misdeed" (i.e., the intentional commission of an act clearly 
in violation of a regulation) or "gross neglect of a known duty" (i.e., a 
duty known to the industry because of a regulation). All I know for 
sure is that the court in Capitol Packing Co. did not require any 
showing by complainant that the respondents knew of the express 
regulation involved in that case. 


To conclude this case-law analysis of the willfulness issue, where 
there is a violation of an express regulation, it makes no difference 
whether the George Steinberg, Goodman, Easter Produce and Finer 
Foods line of cases is followed or the Capitol Packing Co. decision is 
followed. But a different outcome could be reached in the absence of 
an express regulation. For example, where the alleged misconduct does 
not clearly violate the Act, and there is no express regulation violated, 
assuming that a reviewing court agreed that the alleged misconduct did 
in fact violate the Act, the intentional doing of the act would be willful 
under George Steinberg et al., but perhaps not under Capitol Packing 
Co. 


In the present case, respondent violated express regulatory 
requirements. Respondent has voluntarily chosen to engage in a highly 
regulated business. It is its responsibility, as a licensee under the Act, 
to keep itself informed as to all of the provisions of the Act and 
regulations. Complainant does not have to prove, as an element of 
willfulness, that respondent actually knew of the regulatory 
requirements. 


The ALJ’s holding in this case, requiring, as an indispensable 
element of complainant’s proof as to willfulness, proof that respondent 
had knowledge of the applicable regulatory provisions, would seriously 
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impair not only this regulatory program, but also the similar regulatory 
program for the livestock, poultry and meat industries under the 
Packers and Stockyards Act (7 U.S.C. § 181 et seq.). Such a holding 
would place a premium on a licensee’s remaining ignorant of all 
regulatory requirements. A licensee would be foolish to make any 
effort to learn of regulatory requirements. 


In addition, although it is not necessary to find that respondent’s violations 
were flagrant (since respondent’s license is not being revoked), I have found 
and concluded that respondent’s violations were flagrant. Either intentionally 
or through careless disregard of the statutory requirements, respondent caused 
or permitted uninspected produce to be substituted for inspected produce. 
That strikes at the heart of the Department’s inspection program, which 
program plays a vital role in the agricultural marketing system. 

Causing or permitting the substitution of the lettuce and onions involved 
in this case would be enough, by itself, to warrant the sanction imposed in this 
case. But, in addition, I have found that respondent also caused or permitted 
the substitution of the oranges delivered to the Baltimore City Jail. 
Complainant’s proof that the oranges were substituted consists in the 
difference in the oranges as determined by the initial inspection by inspector 
Clary and the ultimate inspection by inspector Johnson. I agree with 
complainant’s argument as to this issue, viz. (Complainant’s Appeal Petition 
at 2-7): 


1. The Evidence Overwhelmingly Establishes That Respondent 
Unlawfully Substituted 50 Cartons of Oranges After They Had 
Been Officially Inspected and Certified. 


On page nine of the Decision, Judge Hunt wrongly concluded, 
contrary to the allegations of the complaint and the evidence in the 
record, that the 50 cartons of oranges were not switched, stating in 
footnote 1 as follows, in relevant part: 


I also find that the preponderance of the evidence does not 
show that there was a substitution in the oranges. Clary 
admitted that he did not inspect all the produce and probably 
inspected only about three of the 50 cartons of oranges (only six 
percent) whereas Johnson, who had much greater experience 
than Clary, conducted a much more extensive inspection. It is 
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inferable that the oranges in the cartons not inspected by Clary 
were not U.S. No. 1 grade and were the ones on which Johnson 
based his opinion that the oranges overall failed to meet 
specifications. 


Judge Hunt apparently based his conclusion that switching of the 
oranges did not occur on his finding that the shipping point inspection 
conducted on May 21, 1987, by a United States Department of 
Agriculture investigator, Dennis Clary, was not credible with respect to 
Mr. Clary’s assertion that the oranges were U S. number one, because 
(a) Mr. Clary’s inspection was made on only three of the 50 cartons, 
using the random sampling procedure, and (b) Mr. Clary was not as 
experienced an investigator as Ligon Johnson, the Departmental official 
who reinspected the produce, including the oranges, when they arrived 
at destination, the Baltimore City Jail, later in the day. This finding is 
completely unsupported by the factual record and wrongfully rejects the 
use of the random sampling procedure, which is the standard accepted 
practice in the inspection field. 


Mr. Clary admitted (Transcript (hereinafter "Tr.") at 124) that he 
probably examined the contents of about three of the 50 cartons of 
oranges in making his inspection. This was done pursuant to the 
random sampling procedure, which is used in virtually all produce 
inspections. The regulations covering inspections presume the use of 
such procedure, as they refer to "sampling" by the inspector (7 CFR §§ 
51.12, 51.17). Judge Hunt seems to believe that a shipping point 
inspection, if it is to be credible with respect to the condition of the 
produce inspected, requires examination of a greater percentage of the 
produce. However, such an inspection cannot possibly involve 
examination of every piece of produce, or even a large percentage of 
the produce, if the Department is to keep up with the demand for 
inspections. Elimination of the random sampling procedure would 
effectively destroy the Department’s inspection service. 


Mr. Clary testified (Tr. at 124-125) that his May 21 inspection used 
the standard random sampling procedure, and explained clearly how 
such a procedure operates: 
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Q When you make your inspection and let’s say you have a 
pallet full of boxes, what do you actually do physically to inspect 
the pallet full of produce like that? 


A I break it down to get my sample from a different part of the 
load. Like the second layer, the bottom layer, down in the 
middle of the pallet. Random sampling different part of the 
load. 


Q What do you mean by breaking it down? 


A I pick the boxes up and move them until I get down to which 
ones I want to look at. 


Q Is that standard procedure? 

A Yes sir. 

Q When you look at a load, let’s say a load of oranges. Like 
in this case there were 50 cartons of oranges. I believe you 
mentioned, approximately how many of those cartons would you 
look at in making your inspection? 


A Probably three. 


Q Approximately where would those three cartons be taken 
from? 


A Different spots. One might be from the second layer, one 
might be from the bottom layer, and one might be from the 
middle, inside of the pallet. 


Q Is that standard procedure? 
A Yes sir. 


Q Why is it done that way? 
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A You have to get a random spot to make sure it’s been put in 
there right, and there’s none trying to be put by you. 


Mr. Clary also explained the reliability of the random sampling 
procedure in response to questions from Judge Hunt (Tr. at 132-133), 
as follows: 


JUDGE HUNT: I don’t think it’s quite that. I’m just not quite 
sure what the. . . 

Based on your examination of the produce you did examine, 
based on your experience, can you tell if that reflects how the 
overall shipment is likely to be? 


THE WITNESS: Yes sir. Usually on any load your random 
sample is pretty accurate of what you’ve got, when you draw 
your sample, you’re pretty accurate of what you’ve got through 
the whole load. 


JUDGE HUNT: So if you have some damage or injury in one 


of the samples it’s likely to show up in other samples? 


THE WITNESS: Yes sir. 


JUDGE HUNT: If there’s no sign of damage or injury it’s not 
likely to show up? 


THE WITNESS: Yes sir. 


JUDGE HUNT: Are there exceptions, have you found there to 
be exceptions to that in your experience? 


THE WITNESS: Sometimes on decay, just decay. Sometimes 
you'll get one bad bag, like potatoes that are laying up against 
each other, that will make a bunch of them in that bag bad. In 
other words, it will pass the decay to the next one laying up 
against it, but it’s only on decay. The other stuff usually runs 
pretty similar. 
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JUDGE HUNT: Based on your examination of May 21, your 
report here, Exhibit #5, what would you say would be the 
condition of the entire shipment based on your -- 


THE WITNESS: The boxes I looked at were U.S. No. 1. 


JUDGE HUNT: What would that lead you to believe about the 
rest of the shipment? 


THE WITNESS: I considered all of it as U.S. No. 1. It was 
random sample, scattered through the pallet. 


As Mr. Clary testified, only in some cases of decay will problems 
present in certain packages of produce not be evident throughout the 
load and discoverable through the standard random sampling 
procedure. However, in the case at hand, Mr. Johnson, inspecting the 
50 cartons of oranges a few hours later at the Baltimore City Jail, 
found (Complainant’s Exhibit No. 6) 13 percent creasing, a permanent 
defect that does not change over time (Tr. at 246), and 27 percent 


damage by skin breakdown, in addition to eight percent decay. Mr. 
Johnson testified (Tr. at 244) that such a large percentage of defects 
exceeded the permissible maximum for U.S. number one oranges by 38 
percent! Certainly, if the oranges present at shipping point had been 
the same oranges found by Mr. Johnson to have contained such 
extensive defects, such defects undoubtedly would have been revealed 
by Mr. Clary’s shipping point inspection. Mr. Clary testified that he 
would indeed have noticed such a large amount of damage if it had 
been present (Tr. at 84). The reason for such a disparity of results 
between the two inspections is obviously due to the fact that the 
oranges were switched. This could easily have been done by removing 
the tops of the telescopic cartons and placing them on cartons 
containing poor quality oranges (Tr. at 261). 


That Mr. Clary was not as experienced an investigator as Mr. 
Johnson, who at the time was Assistant Chief of the Fresh Products 
Branch, provides no basis for Judge Hunt to discount Mr. Clary’s 
inspection of the oranges. The extent of Mr. Clary’s experience did not 
prevent Judge Hunt from accepting the results for the other 
commodities he inspected that day. Moreover, the record shows that 
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as of May 1987, Mr. Clary had approximately seven years of experience 
as a produce inspector, which included many shipping point 
institutional inspections of the kind he conducted on May 21, 1987 (Tr. 
at 75-77, 85-92). Mr. Clary was, therefore, a very experienced inspector 
at the time of his May 21, 1987, inspection, contrary to the implication 
of Judge Hunt. Therefore, the finding of Mr. Clary that the 50 cartons 
of oranges were U.S. number one is deserving of great weight. 


It is abundantly clear from the record that Mr. Clary’s inspection 
could not have failed to discover the tremendous amount of damage 
found by Mr. Johnson to be present in the oranges later that day. The 
only way to account for this circumstance is that the oranges were 
switched. Judge Hunt’s failure to reach this conclusion was error. 


In In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980), 
it was held that the respondent switched eggs after they had been inspected 
and officially graded by a licensed USDA shell egg grader. The proof 
consisted entirely of the difference in inspection results between the initial 
inspection and the inspection at the delivery point. In Gold Bell, as in the 
present case, the initial inspection was based on the random selection of a 
sample of the lot. Based on the record in this case, complainant has sustained 
its burden of proof as to the oranges delivered to the Baltimore City Jail by 
a preponderance of the evidence, which is all that is required.’ 

James R. Frazier, Assistant Chief, PACA Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, U.S. Department of Agriculture, 
explained why complainant is requesting a 90-day suspension order, stating 
(Tr. 163-66, 389-90): 


Q. What was the basis that you used, you and I assume the branch, 
used to recommend the sanction you referred to, the 90 day suspension. 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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A. There were several factors we considered. First all, the particular 
type of violation. This was a substitution after, it appeared to us it was a 
substitution of the contents of a lot of produce after it had been inspected, 
and that is an intentional type of violation and to us a flagrant violation 
and a very serious violation of the PACA. So that was one of the factors 
we considered in making the recommendation. 


Another factor we considered is the impact it has on the buyer 
of the merchandise. There is, any time you substitute inferior produce 
there’s a certain amount of waste associated with it and you’re paying 
a higher price than is required for that quality of produce. So it 
impacts on the buyer. 


Another factor we considered in making the recommendation is 
how it impacts on the competitors of Capital Produce. They’re 
operating at an unfair competitive advantage if they’re bidding on a 
particular contract with a certain specification which they know they 
can meet at a certain price, and if someone else comes in and is 
substituting the contents of a load after inspection, then that’s an unfair 
competitive advantage to them. 


But even more important is the overall impact it has on the fruit 
and vegetable industry. In the fruit and vegetable industry because the 
commodities are perishable, they have to be moved quickly, trading is 
informal, and there’s certain trust relationship that exists between the 
buyers and the sellers. Because you’ve got produce moving often great 
distances, involving ... an average price [of] almost $20,000 a load, 
moving great distance in the good faith that once this merchandise is 
received as it was contracted for that it will be accepted and paid for 
and at the same time the buyer involved in the action has to depend 
upon a seller sending what was intended or what was contracted for. 
There’s a certain amount of trust that exists and must exist in the fruit 
and vegetable industry to move these commodities from the farm gate 
to the consumer while they’re still fresh and have edible appeal. 


But more importantly, this particular type of violation also 
undermines the effectiveness and the role of the Federal Inspection 
Service and the marketing of fruits and vegetables. The Federal 
Inspection Service is an unbiased, third party that’s often called upon 
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to give an opinion as to the quality of merchandise, and we use the 
inspections to resolve disputes and they're used throughout the 
marketing of fruits and vegetables. 


Also it’s the Secretary’s responsibility in initiating the action or 
bringing the action, we’re given the responsibility of enforcing the 
PACA and to deter other potential violators so the fair trading code of 
conduct so established by the PACA is maintained and carried out. 


Q. You mentioned that one of the goals is to deter other potential 
violators. Is there any reason or any intention on your part to deter the 


Respondent as well? 


A. That’s true, yes. 


Q. Mr. Frazier, you heard the testimony today from Mr. Goeller. Is 
that true? 


A. Yes, sir. I have. 


Q. And, in light of that testimony, Mr. Frazier, have you changed your 
sanction recommendation? 


A. No, we have not. We are still requesting the 90-day sanction. 


Q. A 90-day suspension? 
A. That’s correct. 
Q. Why are you still recommending the same sanction? 


A. Based on the reasons I testified to earlier. The type of violation 
involved, what was involved, and the impact of the particular type of 
violation on the parties involved and the industry. And, the secretary’s 
responsibility in enforcing the fair trade practices to deter similar type 
violations by not only this Respondent, but by other potential violators. 
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Q. But, what about the fact that Mr. Goeller brought up? Have those 
affected your position on the sanction that should be recommended? 


A. No, it has not. 
Q. Why not? 


A. Well, it still doesn’t take away you know, the other things I have 
testified, as far as the impact of the violation and the fact that apparently 
the violation did occur, and the effect that this type of violation has on the 
fruit and vegetable industry. And, the need to deter such violations. 


However, although I agree with complainant that respondent’s violations 
were flagrant, I do not infer that they were intentional. The ALJ, who saw 
and heard the witnesses testify, did not believe that the violations were 
intentional. The record here does not support a reversal of the ALJ’s 
determination, in this respect. There is an abundance of evidence to support 
the view that respondent’s violations occurred because its operating 
procedures were so lax as to readily permit the substitution of uninspected 
produce for inspected produce. However, according to the testimony of Troy 
Goeller, until this incident occurred, the problem of a substitution never 
occurred to him and, therefore, he never gave orders or instituted procedures 
that would have prevented a substitution. In the circumstances, I believe that 
a 45-day suspension order is a sufficient deterrent to respondent* and to 
others. 

In In re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557 (1981), 
aff'd per curiam, 702 F.2d 840 (9th Cir. 1983), and Jn re Maine Potato Growers, 
Inc., 34 Agric. Dec. 773 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976), suspension 
orders of 30 and 60 days, respectively, were imposed for shipping misbranded 
produce. Misbranding cases are closely akin to the present case. Considering 
respondent’s complete failure to address the problem of possible substitutions, 
I believe that a 45-day suspension order should be imposed here. 

It is the policy of this Department to impose severe sanctions for violations 
of any of the regulatory programs administered by the Department that are 


“Respondent contends that it is no longer selling inspected produce, and, therefore, no 
deterrent as to respondent is necessary. But there is nothing to prevent respondent from 
resuming the practice of selling inspected produce in the future. 
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repeated or that are regarded by the administrative officials and the Judicial 
Officer as serious, in order to serve as an effective deterrent not only to the 
respondents, but also to other potential violators. The basis for the 
Department’s severe sanction policy is set forth at great length in numerous 
decisions, ¢.g., In re Spencer Livestock Commission Co., 46 Agric. Dec. 268, 
424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988), attached as an 
appendix to this decision. 

A final word of warning to the produce industry is appropriate, lest some 
firm believe that it can engage in the substitution of inspected produce, and 
risk no more than a 45-day suspension order. The ALJ stated (Initial 
Decision at 12, note 3): 


If the violation were found to be wilful and flagrant, the penalty of a 
three month suspension recommended by complainant would be 
extremely light considering the very serious offense of a PACA licensee 
deliberately substituting inferior produce for produce that had been 
federally inspected and approved. The appropriate penalty for such a 
violation should be license revocation. 


If the ALJ had found that respondent deliberately substituted inferior 
produce for inspected produce, he would have revoked respondent's license, 
and I would have sustained that order, based upon the present record. 
However, I have deferred to his finding that the violations here were not 
intentional. In addition, I have imposed a lesser suspension than I would 
otherwise have imposed because the violations occurred only with respect to 
a tiny fraction of respondent’s business. Respondent did not sell any inspected 
produce except the produce delivered to the Baltimore City Jail once a week, 
on those weeks when respondent was the low bidder. Accordingly, the 
sanction is less severe than if the violations had occurred with respect to 
respondent’s total or major business activities.° 

For the foregoing reasons, the following order should be issued. 


‘In re Parchman, 46 Agric. Dec. 791, 841-42 (1987), aff'd, 852 F.2d 858 (6th Cir. 1988); In re 
Kaplan’s Fruit & Produce Co., 44 Agric. Dec. 333, 349 (1985); In re Rubel, 42 Agric. Dec. 800, 
803-05 (1983); In re Esposito, 38 Agric. Dec. 613, 633 (1979); In re Sol Salins, Inc., 37 Agric. Dec. 
1699, 1735 (1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1563-64 (1976), aff'd per 
curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Speight, 33 Agric. 
Dec. 280, 317-18 (1974). 
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Order 


Respondent’s license is suspended for 45 days, starting on the 30th day 
after service of this order on respondent. 


APPENDIX 


Excerpt from Jn re Spencer Livestock Commission Co., 46 Agric. Dec. 268, 
424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 
[Not published herein-Editor] 


U.S.D.A. Sanction Policy 


In re: JAMES D. MILLIGAN and CO., INC., a/t/a SEGUIN PRODUCE and 
PROCESSING. 

PACA Docket No. D-89-538. 

Decision and Order filed February 15, 1990. 


Failure to pay - License revocation policy. 


The Judicial Officer affirmed the decision by Chief Judge Palmer (ALJ) revoking respondent’s 
license for failure to make full payment to 24 sellers for 134 lots of produce, leaving $157,496.10 
unpaid. This case is governed by numerous precedents summarized in Jn re The Caito Produce 
Co., 48 Agric. Dec. __ (June 1, 1989). Caito explains that a hearing is not required where 
respondent admits owing more than a de minimis amount for produce, and Caito explains why 
a license is revoked in failure to pay cases even though the particular creditors involved would 
recover larger sums if a respondent were permitted to remain in business. 


Edward M. Silverstein, for Complainant. 

Marc E. Miller, Washington, D.C., for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an initial Decision 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 





574 PERISHABLE AGRICULTURAL COMMODITIES ACT 


and Order on December 14, 1989, revoking respondent’s license for failure to 
make full payment to 24 sellers for 134 lots of produce, leaving $157,496.10 
unpaid. 

On January 17, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On February 
8, 1990, the case was referred to the Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ ak was requested by respondent, but is denied inasmuch as the issues 
are not difficult and are controlled by numerous precedents, the case has been 
thoroughly briefed, and oral argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on July 26, 1989, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1988 through February 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 24 sellers, 
134 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $182,755.10. 

A copy of the complaint was served upon respondent, which filed an 
answer thereto in which it admits, for the most part, the allegations in the 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 





JAMES D. MILLIGAN, et al. 575 
49 Agric. Dec. 573 


complaint. Therefore, upon the motion of the complainant for the issuance 
of an order based on these admissions, the following Decision and Order is 
issued without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, James D. Milligan and Co., Inc., is a corporation also 
trading as Seguin Produce and Processing, whose address is 8110 Springdale 
Road, Austin, Texas 78724. 

2. Pursuant to the licensing provisions of the Act, license number 882085 
was issued to respondent on September 30, 1988, and is next subject to 
renewal on or before September 30, 1989. 

3. As more fully set forth in paragraph 5 of the complaint and in 
respondent’s answer, during the period August 1988 through February 1989, 
respondent purchased, received and accepted in interstate commerce, from 24 
sellers, 134 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $157,496.10." 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
134 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b). 
George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 
US. 830 (1974); United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 668 F.2d 
983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); Wayne Cusimano, Inc. v. 
Block, 692 F.2d 1025 (Sth Cir. 1982); and Finer Foods Sales Co., Inc. v. Block, 
708 F.2d 774 (D.C. Cir. 1983). Accordingly, the Order below is issued. 


The complainant had alleged that respondent owed the 24 sellers a total of $182,755.10 with 
respect to these transactions. In its answer, the respondent admitted owing the 24 sellers a total 
of $157,496.10 with respect to these transactions. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in In re The 
Caito Produce Co., 48 Agric. Dec. ____ (June 1, 1989), attached as an 
appendix to this decision. Caito explains that under the Department’s well- 
settled sanction policy, failure to pay for produce (exceeding a de minimis 
amount) results in the revocation of the respondent’s license, notwithstanding 
legitimate excuses such as the failure of someone else to fulfill contractual 
obligations with respondent, since the Act calls for payment, not excuses. 

Caito also explains that a hearing is not required where a respondent 
admits owing more than a de minimis amount for produce. Finally, Caito 
explains why a license is revoked in failure to pay cases even though the 
particular creditors involved would recover larger sums if respondent were 
permitted to remain in business. 

For the foregoing reasons, the following order should be issued. 


Order 
The license of James D. Milligan and Co., Inc., is revoked. 
This Order shall take effect on the 30th day after service of this Decision 


and Order on respondent. 


APPENDIX 


In re The Caito Produce Company, 48 Agric. Dec. (June 1, 1989). 
[Not to be published herein.--Editor.] 


In re: FARLEY & CALFEE, INC. 
PACA Docket No. D-88-509. 
Decision and Order filed February 21, 1990. 


Failure to pay promptly - Relation to responsibly-connected individuals. 


The Judicial Officer affirmed that part of the initial decision by Judge Hunt (ALJ) finding that 
respondent has committed willful, repeated and flagrant violations of the Act by failing to make 
full payment promptly for 51 lots of produce totalling $110,128.90, leaving about $76,000 unpaid. 
The ALJ, however, backdated the effective date of the order by over 2 years so that the statutory 
consequences of the order would not apply to Mr. Farley, respondent’s owner. The Judicial 
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Officer reversed the backdating of the order, and made it effective 30 days after service on 
respondent. Under prior precedents, the effect of a disciplinary order on individuals responsibly 
connected to a respondent is irrelevant in the disciplinary proceeding against the respondent. 


Peter V. Train, for Complainant. 

Con P. Lynch, Salem, OR, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge James W. Hunt (ALJ) filed an initial Decision and 
Order on August 17, 1989, finding that respondent has committed willful, 
repeated and flagrant violations of the Act by failing to make full payment 
promptly for 51 lots of produce totalling $110,128.90, leaving about $76,000 
unpaid. The ALJ, however, backdated the effective date of the order to 
April 27, 1987, so that the statutory consequences of the order would not 
apply to the persons responsibly connected with respondent. The ALJ denied 
complainant’s motion for reconsideration of the backdating on October 2, 
1989. 

On October 27, 1989, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On 
February 14, 1990, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the initial decision 
is adopted as the final decision, with omissions shown by dots and additions 
included within brackets. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions, explaining why I am reversing the ALJ’s decision to 
backdate the order. 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereafter 
referred to as the "PACA"), instituted by a complaint filed on November 23, 
1987, by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture ("complainant"). 

The complaint alleges that Farley & Calfee, Inc. ("respondent"), violated 
section 2 of the PACA (7 U.S.C. § 499b) by failing to make full payment 
promptly of the agreed purchase prices for 51 lots of perishable agricultural 
commodities, for a total of $110,128.90. Respondent’s answer alleges that all 
claims have been satisfied. 

Thereafter, complainant through its representative Peter V. Train, Esq., 
and respondent, through its representative Con P. Lynch, Esgq,., filed a joint 
“stipulations as to evidence in lieu of oral hearing." Counsel for both parties 
also filed briefs and proposed findings of fact and conclusions of law, which 
have been considered in making a decision in this matter, together with the 
stipulations and information in the official file. 


Facts 


.. The following is a summary of these stipulations. 

Respondent, a fruit and vegetable broker, was an Oregon corporation 
owned solely by Roy E. Farley, Jr. Respondent was licensed under the PACA 
until May 16, 1986, when its license terminated after it failed to pay the 
required renewal fee. Farley, a 62 year old man, had been a PACA licensee 
for 41 years. 

In the period August 1985 to November 1985, respondent was involved in 
51 transactions in which it accepted perishable agricultural commodities and 
agreed to pay the sellers a total of $110,128.90. The last due date for the 
payment to the seller of the last of these transactions was November 15, 1985. 
Respondent, however, did not pay for any of these purchases by November 15 
and did not make any payments for the following eighteen months. 

Respondent’s failure to pay, according to the stipulations, was evidently 
caused by severe adverse business conditions in 1985 and 1986. During this 
time there was a downturn in the fruit and produce industry, the buying 
practices of respondent’s customers owning large grocery stores changed, 
some of respondent’s customers went bankrupt, and it had a significant loss 
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when an order of watermelons it bought was declared unfit for human 
consumption due to insecticide contamination. 

The cumulative effect of these misfortunes was the failure of respondent’s 
business in April 1986. The sellers to whom it owed money also lost 
substantial sums when respondent was unable to pay for the purchases it had 
made. Farley, however, although not legally obligated to do so, withdrew 
money from his savings and his tax-sheltered pension fund in an attempt to 
try to satisfy respondent’s debts and was eventually able to pay approximately 
$34,000 to respondent’s PACA creditors. But in making the early withdrawal 
from his pension fund he incurred a heavy tax penalty. Farley is now insolvent 
and his only remaining asset is his residence. His wife suffers from cancer. 

In addition to the foregoing information contained in the parties’ 
stipulation of the evidence, the official file also contains a letter dated April 
27, 1987, to Mr. Gary Curry of Oregon Onions, Inc., from Mr. M. A. Clancy, 
the head of the PACA licensing section, stating that a reparation award 
against respondent had been satisfied and that it was now permissible for 
Farley to be affiliated with Oregon Onions. The letter added that no bond 
was required. Complainant’s counsel in a later document filed on February 
21, 1989, also noted that Farley had satisfied the reparation award and that 
there was, therefore, “no bar under section 8(b) to his employment by another 
licensee [because of an unpaid reparation award].". [Complainant’s 
February 21, 1989, letter, however, explained that "an expeditious hearing is 
warranted" with respect to the present disciplinary proceeding.] 

In his brief respondent’s counsel expanded on Farley’s current status, 
stating that Farley is employed by Oregon Onions, a PACA licensee, and that 
he receives medical insurance as a benefit from the job, which pays for his 
wife’s medical expenses, and that Farley is repaying a personal loan from 
Oregon Onions through a deduction from his pay. Respondent’s counsel 
further states that Farley’s medical insurance coverage would end if his job at 
Oregon Onions were to be terminated. 


Discussion 


The complaint alleges that respondent’s failure to make full payment 
promptly for the 51 lots of perishable agricultural commodities it accepted 
between August and November 1985 was a wilful, flagrant, and repeated 
violation of the PACA. 
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Respondent contends that the complaint should be dismissed or in the 
alternative that any imposed sanction should not be for any longer than 30 
days. 

Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful for any 
commission merchant, dealer, or broker to fail to "make full payment 
promptly" of its obligation respecting transactions involving perishable 
agricultural commodities made in interstate commerce. 

USDA regulations (7 C.F.R. § 46.2(aa)(5)) defines "full payment promptly” 
as requiring payment of the agreed purchase price for produce within ten days 
after the day the produce was accepted. 

Respondent’s failure to pay the agreed purchase price within ten days of 
its acceptance of 51 lots of produce would thus appear to constitute a clear 
violation of Section 2(4) of the PACA. 

The violation would also be considered wilful within the meaning of that 
term as it is used in the Department’s well-settled precedent (see e.g., Henry 
Shatkin, 34 Agric. Dec. 296 (1975)) and would also be considered flagrant and 
repeated because a failure to make full payment promptly is always considered 
flagrant and repeated when the circumstances causing the failure to pay are 
peculiar to an individual respondent. B. G. Sales, 44 Agric. Dec. 2021 (1985); 
Joe Phillips & Associates, Inc., [48] Agric. Dec. __ (Apr. 21, 1989) [, appeal 
docketed, No. 89-70354 (9th Cir. Aug. 17, 1989)]. 


Conclusion 


Respondent’s failure to make full payment promptly of the agreed 
purchase prices for 51 lots of perishable agricultural commodities it purchased 
in the period August to November 1985 constitutes a wilful, flagrant and 
repeated violation of section 2 of the PACA (7 U.S.C. § 499b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


In In re The Caito Produce Co., 48 Agric. Dec. __ (June 1, 1989), 
attached as an appendix to this decision, it is explained that under the 
Department’s well-settled sanction policy, failure to pay for produce 
(exceeding a de minimis amount) results in the revocation of the respondent’s 
license (or, if unlicensed, in an order finding flagrant or repeated violations), 
notwithstanding legitimate excuses such as the failure of someone else to fulfill 
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contractual obligations with respondent, since the Act calls for payment, not 
excuses. Caito also explains that a hearing is not required where a respondent 
admits owing more than a de minimis amount for produce. Finally, Caito 
explains why a license is revoked in failure to pay cases even though the 
particular creditors involved would recover larger sums if respondent were 
permitted to remain in business. 

Accordingly, in the present case, an order is warranted publishing the 
finding that respondent has committed flagrant and repeated violations of the 
Act. 

The ALJ, however, backdated the order for 2 years because of the 
consequences of the order on Roy Farley, respondent’s president and sole 
shareholder. Those consequences are described in In re Finer Foods Sales 
Co., Inc., 41 Agric. Dec. 1154, 1183 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 
1983), as follows: 


Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, respondent cannot again 
become licensed under the Act for two years after the effective date of 
the Order issued in this case (7 U.S.C. § 499d(b); see, also, 7 U.S.C. 


§ 499d(c)). Similarly, the persons "responsibly connected" with 
respondent cannot be licensed under the Act for two years (7 U.S.C. 


§ 499d(b); see, also, 7 U.S.C. § 499d(c)); and they cannot work for 
another licensee under the Act for one year (7 U.S.C. § 499h(b)). 
After one year, the Secretary may approve their employment by 
another licensee if the licensee furnishes a satisfactory bond; after two 
years, the Secretary may approve their employment by another licensee 
without a bond (7 U.S.C. § 499h(b)). 


The ALJ found mitigating circumstances as to Mr. Farley, and, therefore, 
backdated the order 2 years. However, Mr. Farley is not a respondent in this 
proceeding, and the collateral consequences of the order against respondent 
on responsibly-connected individuals are irrelevant in this disciplinary 
proceeding involving only the respondent corporation. As stated in Finer 
‘Foods Sales Co. v. Block, 708 F.2d 774, 782-83 (D.C. Cir. 1983): 


*Willfulness is irrelevant as to such an order. In re A. Pellegrino & Sons, Inc., 44 Agric. Dec. 
1602, 1605 (1985), appeal dismissed, No. 85-1590 (D.C. Cir. Sept. 29, 1986). But the violations 
were manifestly willful. See Caito, supra, at 62-72. 
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Finally, the petitioner argues that the Judicial Officer should have 
taken action to avoid the bar the Act may place upon the employment 
of the petitioner’s former president by other licensees. 


For these reasons, the petitioner contends that Mr. Siegel 
should not be subject to the statutory bar upon his employment by 
Sandler Foods. 


The jurisdiction of this court is invoked under 28 U.S.C. § 2344 
(1976), which authorizes "[a]ny party aggrieved" by a final order to seek 
judicial review. Mr. Siegel is not a party to these review proceedings. 
Only the petitioner is. The petitioner, which is a corporation, has not 
shown how it has been or could be aggrieved by any bar upon the 
employment of its former president by another licensee. The petitioner 
was aggrieved by the Judicial Officer’s findings that it had committed 
flagrant and repeated violations of the Act, and that is the only 
determination it has standing to challenge in this court. 


Mr. Siegel or his new employer, but not the petitioner, may 
challenge the effect of the determination of the petitioner’s violations 
upon Mr. Siegel’s employment with another licensee. There is a 
procedure by which this may be done, and that is the proper method 
by which the issue may be litigated and determined. 


As noted, it is the statute that may bar Mr. Siegel’s employment 
with another licensee. The Judicial Officer’s decision merely triggered 
that bar. The bar, however, is not self-executing but requires further 
action by the Secretary before it becomes effective. 


The Secretary’s regulations provide that following an administrative 
determination that a person was "responsibly connected" with a licensee 
subject to a disciplinary order, the Department will so advise the 
person in writing. 7 C.F.R. § 47.49 (1983). Upon the receipt of such 
notice the person may obtain a hearing to determine that question. Jd. 
After the hearing, the presiding officer renders a decision. Id. § 47.62. 
Either party may appeal to the Administrator of the Agricultural 
Marketing Service, who issues the final order. Id. § 47.63-47.64. That 
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order is judicially reviewable. 28 U.S.C. § 2342(2) (1976); Quinn v. 
Butz, 166 U.S.App.D.C. 363, 510 F.2d 743 (1975). 


If, as seems likely, the Department initially determines that Mr. 
Siegel was “responsibly connected" with the petitioner and therefore is 
barred from employment with another licensee, and so notifies him, he 
can then obtain a hearing. At that hearing Mr. Siegel may litigate the 
question whether he was "responsibly connected" with the petitioner, 
and he “may also raise any other factual, legal, or constitutional 
arguments pertinent to the proposed penalty, when and if such penalty 
is sought by the Secretary." Marvin Tragash Co., 524 F.2d at 1258-59. 


That administrative proceeding is the proper forum in which all 
aspects of Mr. Siegel’s relationships with the petitioner and with 
Sandler Foods can be explored. On the basis of the information 
developed at the hearing, the Secretary can then make an informed 
determination whether the statutory bar against employment by another 
licensee properly is applicable to Mr. Siegel. The question of the bar, 
however, is not an issue in the present disciplinary proceeding, in which 
the question is whether the petitioner violated section 2(4). See George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 
419 U.S. 830, 95 S.Ct. 53, 42 L.Ed.2d 55 (1974). The Judicial Officer 
properly refused to consider the issue of Mr. Siegel’s employment. 


In In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978), it is 
stated: 


The third point raised in the appeal is that the implementation of 
the Order against persons responsibly connected with the respondent 
corporation is a violation of their constitutional rights. However, the 
collateral effects of an Order against persons responsibly connected 
with the respondent are not relevant here. George Steinberg and Son, 
Inc. v. Butz, 491 F.2d 988, 994 (C.A. 2), certiorari denied, 419 U.S. 830. 


To the same effect, in Jn re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 718-19 (1978), it is stated: 


Rather than make a finding that respondent committed repeated or 
flagrant violations of the Act, Judge Palmer imposed a lesser sanction 
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(i.e., a 90-day license suspension), primarily because of his concern as 
to the effect of the more severe sanction on Mr. Norman, who is 
“responsibly connected" with respondent. In addition, he suspended the 
suspension order. 


However, the collateral effects of an order against respondent are 
not relevant here. George Steinberg and Son, Inc. v. Butz, 491 F.2d 988, 
994 (C.A. 2), certiorari denied, 419 U.S. 830. Moreover, here as in In 
re King Midas Packing Co., 34 Agric. Dec. 1879, 1887-1888 (1975), such 
a less severe sanction would not be appropriate. As stated in that case 
(34 Agric. Dec at 1887-1888): 


In the oral argument before the Judicial Officer, the 
respondent’s attorney argued on behalf of William Schlanger, 
who was the President and owner of respondent corporation, 
that the Judicial Officer should exercise his discretion to 
suspend the effectiveness of an Order publishing the facts and 
circumstances as to respondent’s violations, either absolutely or 
conditioned on no violations by William Schlanger for a period 
of years. 


The effect of the Order proposed by [the then Chief ALJ] is 
to prevent William Schlanger from working as a broker for the 
account of others or from obtaining employment by another 
licensee, for at least one year. However, as explained in Jn re 
George Steinberg & Son, 32 Agriculture Decisions 236, 245-248 
(1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988 (CA. 2), certiorari denied, [419 U.S. 830], the 
collateral effects, on the owners and officers of the respondent 
corporation, of the order issued against the respondent 
corporation are not a matter of administrative discretion, but 
are mandated by Congress. . . . 


Where Congress has set forth the consequences that flow 
automatically, from the publication of a finding that a 
corporation has violated the Act, to persons responsibly 
connected with the corporation at the time of the violation, it 
would seem to thwart the Congressional purpose for the Judicial 
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Officer to suspend the effectiveness of an Order publishing the 
facts and circumstances of the corporation’s violation. 


Moreover, since the primary purpose of an administrative 
sanction is to deter future violations not only by the individual 
respondent, but also by other potential violators, the remedial 
purposes of the Act would be seriously undermined if the 
consequences flowing to persons responsibly connected with 
violating corporations were eliminated by suspending the 
effectiveness of the Order publishing the facts and circumstances 
of the corporation’s violations. 


Similarly, in Jn re Kafcsak, 39 Agric. Dec. 683, 687 (1980), aff'd, 673 F.2d 
1329 (6th Cir. 1981) (unpublished), reprinted in 41 Agric. Dec. 88 (1982), it is 
stated: 


Judge Baker fixed the effective date of the order as April 11, 1977, 
insofar as it determines the eligibility of Mr. Kafcsak for employment 
by a licensee under the Act, because of her concern for the effects of 


the order on him. The order will prevent his employment by a licensee 
for one year (7 U.S.C. § 499h(b)). However, that collateral effect of 
the order is prescribed by Congress, and there is no reason for this 
Department to try to evade the Congressional policy by fixing the 
effective date of the order 3 years before its issuance and 21 months 
before the complaint was issued in this case. 


The collateral effects of the order prescribed by Congress are 
consistent with the Department’s sanction policy. Jn re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1888 (1975). 


It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered by 
the Department to serve as an effective deterrent not only to the 
respondents but also to other potential violators. This policy has been 
followed in all of the Department’s disciplinary proceedings in recent 
years. The basis for that policy is set forth at great length in numerous 
decisions. See, e.g. In re Worsley, 33 Agric. Dec. 1547, 1556-1571 
(1974). ... 
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In the circumstances, the effective date of the order as to 
determining the eligibility of Mr. Kafcsak for employment by a licensee 
should be the same as the effective date of the order for all purposes.‘ 


Finally, in Jn re Valencia Trading Co., 48 Agric. Dec. , slip op. at 15 
(Oct. 26, 1989), it is stated: 


However, we must take respondent’s license status as it actually 
exists at the time a disciplinary order is issued--not as it should have 
been. If a respondent does not have a license in effect when a 
disciplinary order is issued, the ALJs and the Judicial Officer have no 
authority to issue a "license," and then suspend that "license" for a slow- 
pay violation. If the ALJ and Judicial Officer find that such a person 
has committed flagrant or repeated violations of the Act, the effects of 
such a finding on responsibly connected persons are mandated by the 
Act. [Footnote omitted.] The ALJs and the Judicial Officer have no 
authority to attempt to mitigate the statutorily-mandated sanction as to 
persons responsibly connected to a violator. 


Under the foregoing authorities, I have given no consideration whatever 
to the effect of the order against respondent on its president and owner, Mr. 
Farley. But if I were to consider the mitigating circumstances cited by the 
ALJ, I would still make the order effective 30 days after service, for the 
reasons set forth in Caito. 

For the foregoing reasons, the following order should be issued. 


Order 


The respondent, Farley & Calfee, Inc., has committed repeated and 
flagrant violations of § 2 of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. § 499b). 

The facts and circumstances set forth above shall be published. 

This order shall take effect on the 30th day after service of this decision 
on respondent. 


“See, also, Jn re Marvin Tragash Co., 33 Agric. Dec. 1884, 1889-90, 1900-03 (1974), aff'd, 524 
F.2d 1255 (Sth Cir. 1975); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), 
aff'd per curiam, 568 F.2d 772 (4th Cir.) (unpublished), cert. denied, 439 U.S. 819 (1978). 
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APPENDIX 


In re The Caito Produce Co., 48 Agric. Dec. (June 1, 1989). 
[Not published herein.--Editor.] 


In re: FARLEY & CALFEE, INC. 
PACA Docket No. D-88-509. 
Order Denying Motion For Reconsideration filed April 24, 1990. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judi ial Officer. 


Respondent’s motion for reconsideration filed March 8, 1990, is denied for 
the reasons set forth in the decision filed in this proceeding on February 21, 
1990. 


In re: H. SACKS & SONS PRODUCE, INC. 
PACA Docket No. D-89-511. 
Decision and Order filed June 19, 1990. 


Failure to make full payment promptly. 


Purpose of PACA explained. "Full payment promptly" defined. Payment agreement altering 
requirement of full prompt payment must be in writing. “Wilful" defined. 


Edward M. Silverstein, for Complainant. 
Robert N. Carpenter, Sr., for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.; the "PACA"), the Regulations promulgated pursuant to the PACA (7 
C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 through 1.151; the "Rules of Practice"). The proceeding was 
instituted by a Complaint filed on February 9, 1989, by the Director, Fruit and 
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Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. Complainant alleged that Respondent, H. Sacks & Sons 
Produce, Inc., violated section 2 of the PACA (7 U.S.C. § 499b) by failing to 
make full payment promptly of the agreed purchase prices for 217 lots of 
perishable agricultural commodities in the total amount of $166,331.63. In the 
Complaint, Robert N. Carpenter, Sr., also was named as a respondent. 
However, at the hearing, I granted Complainant’s motion to dismiss that 
portion of the Complaint. (Tr. 5) Respondent’s March 17, 1989 Answer 
denied the alleged violations. 

I presided over a hearing on April 18, 1990, in Westbury, New York. 
Complainant was represented by Edward M. Silverstein, Esq., Office of the 
General Counsel, U.S. Department of Agriculture. Respondent was 
represented by Mr. Robert N. Carpenter, Sr. The parties filed proposed 
findings of fact, proposed conclusions of law and briefs on June 8 and June 
11, 1990. All proposed findings, proposed conclusions and arguments have 
been considered. To the extent indicated they have been adopted. Otherwise, 
they have been rejected as irrelevant or not supported by the evidence. 


Findings of Fact 


1. Respondent, H. Sacks & Sons Produce, Inc., is a corporation whose 
mailing address was Drawer C, East Quogue, New York 11942. (Complaint 
q{ 1 and 2; Answer { 1) 

2. Pursuant to the licensing provisions of the PACA, license number 
770690 was issued to Respondent on February 10, 1977. This license was 
renewed annually, but terminated on February 10, 1989, pursuant to section 
4(a) of the PACA (7 U.S.C. § 499d(a)) when Respondent failed to pay the 
annual renewal fee. (Complaint { 3; CX 1; Tr. 104-05, 118) 

3. During the period from October 5, 1989 through December 14, 1987, 
Respondent purchased, received, and accepted 217 lots of perishable 
agricultural commodities, from 14 sellers, in interstate commerce, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $166,331.63. (See Complaint { 5; Tr. 16-20, 45, 
50, 91-98, 103-05, 111-113; CX 3) 

4. Robert N. Carpenter, Sr., was responsible for the management, 
direction, and control of Respondent during, at least, the period October 1987, 
through January 1988. (CX 2; Tr. 24-26, 29-30, 36-38, 40-41, 91-95, 97-102, 
107) 
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5. As a result of a lawsuit brought by Respondent’s produce creditors 
pursuant to the Act’s trust provision, 7 U.S.C. § 499e(c), the produce creditors 
received, approximately $74,000.00 of the, approximately, $236,000.00 which 
was owed to them by Respondent for produce purchases in interstate 
commerce. (Tr. 16-20) 

6. The acts of Respondent in failing to make full payment promptly of the 
agreed purchase prices for the 217 lots of produce it purchased, received, and 
accepted, as more specifically alleged in paragraph 5 of the Complaint, 
constitute flagrant and repeated violations of section 2 of the PACA (7 U.S.C. 
§ 499b). 


Discussion and Conclusions of Law 


The PACA was enacted to regulate and control the handling of fresh fruits 
and vegetables. 71 Cong. Rec. $2163 (May 29, 1929). Its passage was due to 
the severe losses that shippers and growers were suffering because of unfair 
practices by commission merchants, dealers, and brokers. H.R. Rep. 1041, 
7ist Cong., 2d Sess. (1930)). Its primary purpose was to provide a practical 
remedy to small farmers and growers who were vulnerable to the sharp 
practices of financially irresponsible and unscrupulous brokers in perishable 


agricultural commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); 
O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). 
"Accordingly, certain conduct by commission merchants, dealers, or brokers 
[was] declared to be unlawful. 7 U.S.C. § 499b." Jd. at 858. Enforcement is 
effectuated through a system of licensing with penalties for violation. H. Rep. 
1041, 71st Cong., 2d Sess. (1930) 3. See, also, George Steinberg and Son, Inc. 
v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 


I. Respondent Violated the PACA 


Section 2(4) of the PACA (7 U.S.C. § 499b(4)) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker to fail to "make full 
payment promptly" of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. “[Flull 
payment promptly" is defined by the Department (7 C.F.R. § 46.2(aa)(5)) as 
requiring payment of the agreed purchase prices for produce within 10 days 
after the day on which the produce is received and accepted. Complainant 
alleges that Respondent violated the PACA and the Regulations by failing to 
make full and prompt payment of the agreed purchase prices with respect to 
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the 217 transactions involving perishable agricultural commodities, in interstate 
commerce, for a total of $166,331.63. Respondent, in effect, does not deny 
the fact of these violations, but argues that its violations were not wilful. At 
the hearing, Respondent did not dispute the fact that it failed to make full 
payment promptly as required by the PACA. (Tr. 138) Some of the 
$166,331.63 indebtedness has been paid late. (Tr. 16-20) This does not 
materially alter the fact of Respondent’s violations. See, Baltimore Tomato 
Co., Inc., 39 Agric. Dec. 412 (1980); and V.P.C,, Inc., 41 Agric. Dec. 734 
(1982). 

Respondent’s defense that some of the creditors orally extended 
Respondent’s time to pay (post-hearing submissions, pages 1-2) lacks merit. 
As the Judicial Officer held in Jn re Valencia Trading Co., PACA Docket No. 
D-88-535 (October 26, 1989) and other cases cited therein, 7 C.F.R. 
46.2(aa)(11) requires that parties who elect to vary the request of “full 
payment promptly" must reduce their agreement to writing before entering 
into the transaction and the party who claims the existence of such an 
agreement has the burden of proving it. 

Respondent also contended that it was precluded from paying its produce 
creditors because the Bank and the Henry A. Pollak Riverhead Corp. brought 
legal actions against it, seeking payment for lawful debts, in which its bank 
account was "frozen." (Tr. 128-29; RX 1, 2, 3) I disagree. The evidence 
indicates that those legal actions were brought because the Respondent 
already had not been paying its bills on time. (RX 1, 2, and 3) The evidence 
further indicates that it wasn’t paying its bills on time because it lacked funds. 
(Tr. 31-32, 36, and 154-56) Thus, Respondent’s argument that, though it 
wanted and intended to pay its produce bills, but was prevented from doing 
so, lacks merit. 

In addition, contrary to Respondent’s argument in { 8 of its Answer, this 
action is not subject to the nine month limitation set forth in § 6(a) of the 
PACA (7 U.S.C. § 499f(a)). See Melvin Beene Produce v. Agricultural 
Marketing Serv., 728 F.2d 347, 349-50 (6th Cir. 1984). Even though laches 
applies to the Secretary, it would not apply to the circumstances present here 
which are similar to those in Melvin Beene. 

Respondent’s failures to make timely payment, clearly violate the 
prohibitions of section 2 of the PACA (7 U.S.C. § 499b). Atlantic Produce, 
35 Agric. Dec. 1631 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978). Moreover, the numerous violations committed by 
Respondent constitute flagrant and repeated violations of the PACA. 
American Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
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1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., 
George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988. Also See Zwick 
v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
Reese Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972); Atlantic 
Produce, supra, 35 Agric. Dec. 1631; J.H. Norman & Son Distributing Co., 37 
Agric. Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum - not malum in se. 
Accordingly, there is no inconsistence between the finding that 
[respondent] conducted himself responsibly and honorably, and the 
finding that respondent’s failure to pay over $48,000 for produce in 73 
transactions and $200 in brokerage fees in 20 transactions constitutes 
repeated, flagrant and wilful violations of the Act. 


Respondent has denied that its violations were wilful. This denial is 
irrelevant as the sanction sought by Complainant is not revocation or 
suspension of its license, but publication of a finding that it committed 
repeated and flagrant violations of the PACA and it is only in the former 
circumstance that wilfulness is made an issue. See G. Steinberg & Son, supra, 
32 Agric. Dec. 236, 262-63. However, these violations were wilful. A violation 
is wilful if, irrespective of evil motive or erroneous advice, a person 
intentionally does an act prohibited by a statute or if a person carelessly 
disregards the requirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 296 
(1975); G. Steinberg & Son, Inc., supra, 32 Agric. Dec. 236, 263-269; Goodman 
v. Benson, 286 F.2d 896 (7th Cir. 1961). See also, American Fruit Purveyors 
v. Untied States, supra, 630 F.2d 370 at 374: 


"Under PACA, an action is wilful if a prohibited act is done 
intentionally, irrespective of evil intent, or done with careless disregard 
of statutory requirements." 


Respondent knew or should have known that it could not make prompt 
payment for the large amount of perishables it was ordering, yet Respondent 
continued to make purchases. Respondent was aware of the Act’s 
requirements yet it continued to buy produce over a three month period 
knowing that each purchase would result in another violation. Respondent 
should have made sure that it had sufficient capital with which to operate. 
Wayne Cusimano, Inc., 40 Agric. Dec. 1154 (1981), aff'd, 692 F.2d 1025 (6th 
Cir. 1982). It did not and, consequently, could not pay its suppliers. Under 
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these circumstances, Respondent clearly operated in careless disregard of the 
payment requirements of the PACA, and Respondent’s violations were, 
therefore, wilful. Atlantic Produce, supra, 35 Agric. Dec. 1631, 1641; Rudolph 
John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd. mem., 673 F.2d 1329 (6th Cir. 
1981). 


II. When It Committed Its Violations of the PACA, Respondent Was 
Under the Management, Direction, and Control of Robert _N. 
Carpenter, Sr. 


Respondent has denied, that, when it committed its violations of the 
PACA, it was under the management, direction, and control of Robert N. 
Carpenter, Sr. Respondent contends that Robert Carpenter’s wife, Cecille, 
was operating Respondent. I disagree. 

Mr. Kenneth Shanahan, vice president of Norstar Bank (the "Bank") 
testified that Mr. Carpenter approached the Bank to seek a loan to purchase 
Respondent from Mr. Arnold Sacks. (Tr. 24-25) He further testified that Mr. 
Carpenter told the Bank that he, Carpenter, "would be the owner and 
operator of H. Sacks." (Tr. 25) In addition, Mr. Carpenter was authorized 


to issue checks on all four of Respondent’s checking accounts. In fact, he was 
the only person authorized to issue checks on two of those accounts. (Tr. 29- 
30) Also, Mr. Shanahan testified that Mr. Carpenter always represented 
Respondent in meetings with the Bank. (Tr. 37-38) Thus, Mr. Carpenter 
held himself out as being in control of Respondent. (See, also RX 1, 2, and 
3) 


Mr. Charles Parrott, a USDA investigator, testified that, when he asked 
Mrs. Carpenter for access to the Respondent’s records, she referred him to 
Mr. Carpenter. (Tr. 91) Mr. Parrott also testified that Mr. Carpenter had 
told him that he (Carpenter) decided when Respondent would pay its bills and 
that Carpenter demonstrated that he was well aware of the totality of 
Respondent’s produce indebtedness. (Tr. 92-95) Also, Mr. Carpenter was 
receiving significant amounts of money, about $80,000.00, from Respondent 
despite Respondent’s failures to make prompt payment for its produce 
purchases. (Tr. 98-99) In addition, Mr. Michael Legault, Respondent’s 
former office manager, told Mr. Parrott that Mr. Carpenter made all business 
decisions for Respondent. (Tr. 101-02) 

Since Mr. Carpenter was in the court room and failed to rebut this 
testimony, I conclude that Mr. Parrott’s testimony is accurate. See Ludwig 
Casca, 34 Agric. Dec. 1917, 1929 (1975). 
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The only evidence that Mr. Carpenter was not responsible for the 
management, direction, and control of Respondent is Mrs. Carpenter’s 
testimony. I found Mrs. Carpenter’s testimony to be inconsistent and 
unbelievable. She testified that Mr. Carpenter "helped" her, “bought from the 
market" for Respondent and gave directions to Respondent’s employees. (Tr. 
125-26 and 147) But Mrs. Carpenter also testified that: 


1, She had no experience in the produce business before 
purchasing Respondent from her husband; 


2. She had no educational background which prepared her to 
operate a produce business; 


3. She never purchased produce for Respondent; 


4. She gave Mr. Carpenter notes, unsecured by any assets, in 
payment for Respondent; 


5. She did not open the business in the morning, but Carpenter 
did; 


6. She was employed as an “office worker" before buying 
Respondent and that she spent her working hours at Respondent’s 
office answering phones, posting accounts, and doing "general" office 
work; and that 


7. She referred Mr. Parrott to Mr. Carpenter when Mr. Parrott 
asked for access to Respondent’s records, because "[s]ometimes men 
like to work with men." (Tr. 131-36, 146-47) 


Moreover, when she was asked specific questions about who made certain 
critical business decisions for Respondent, Mrs. Carpenter’s answers were 
quite equivocal. For example: 


Q. [By Mr. Silverstein] Who decided when bills were to be paid? 


A. [Mrs. Carpenter] Probably me. 
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Q. If Mr. Carpenter told Mr. Parrott as he did that the checks were 
in his drawer and that he decided when to mail them out, how could 
you decide when payment was to be made? 


. I probably went and said, ‘Robert, I think we should pay these.’ 


. How did you know which checks were in Robert’s drawer? 
. That’s probably where he kept them. 
i ae 
Q. Did you go into that desk drawer on a regular basis? 
A. From time to time. 


Q. It’s your testimony that you went into the drawer, that you saw a 
check and that you then told Robert that it ought to be mailed out? 


A. Say that we probably should pay it. 


* * * 


Q. It’s your testimony that Robert Carpenter lied to Mr. Parrott when 
he told Mr. Parrott that he was the one who decided when to mail out 
checks? 


A. I wasn’t there. I don’t know what he said. I can’t say that he lied 
or didn’t lie. 


Q. You heard Mr. Parrott testify that that’s what he was told. If that’s 
what he was told, was it true or wasn’t it? 


A. I don’t know. 
[Emphasis supplied]. (Tr. 141-42) 


Therefore, I conclude that Mr. Carpenter, and not his wife, was 
responsible for the management, direction, and control of Respondent. 
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Ill. The Appropriate Sanction 


As a sanction for the violations, Complainant seeks publication of a finding 
that Respondent, under the management, direction, and control of Robert N. 
Carpenter, Sr., committed repeated, and flagrant violations of the PACA. 
Considering the number of Respondent’s violations, seriousness of the 
violations, impact of violations on the industry as a whole; the interests of the 
Secretary in ensuring that the trust relationship which exists between members 
of this multibillion dollar industry is maintained, and the financial status of 
Respondent, the sanction requested by Complainant is appropriate. J.H. 
Norman & Sons Distributing Co., supra, 37 Agric. Dec. 705; G. Steinberg & 
Son, supra, 32 Agric. Dec. 236. 


Order 


Respondent, under the management, direction and control of Robert N. 
Carpenter, Sr., committed repeated and flagrant violations of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). 

The above finding shall be published. 


This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondents, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 

Copies of this Decision and Order shall be served upon the parties. 

[This Decision and Order became final July 28, 1990.-Editor] 
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REPARATION DECISIONS 


M. OFFUTT CO., INC. v. CARUSO PRODUCE, INC. 
PACA Docket No. R-88-152. 
Decision and Order issued January 29, 1990. 


Contract terms - "price after sale" or "price after" - in absence of compelling indication to the 
contrary, means agreement upon a price after completion of resales of the produce. 


Contract terms - "price after sale" - determination of reasonable price where parties fail to 
agree on a price. 


Meeting of the minds - in subjective sense, not necessary to formation of contract. 


In a series of melon transactions where the parties, as to some transactions, used the term "price 
after sale," respondent contended that because it and the broker believed that "price after sale" 
meant "consigned" there was no meeting of the minds and therefore no contract. It was held 
that a subjective meeting of the minds was not necessary to the formation of a contract, and that 
manifestation of mutual assent rather than actual mental assent is the essential element of a 
contract. In addition, where market reports were for various reasons inapplicable, respondent’s 
resales were best evidence of reasonable value at time of delivery. 


George S. Whitten, Presiding Officer. 

Ronald C. Evans, Lewisville, TX, for Complainant. 

Stephen McCarron, Silver Spring, MD, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $79,521.73 in connection with transactions in interstate commerce 
involving nine truck loads of cantaloupes and honeydew melons. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant, and 
requesting an oral hearing. 

An oral hearing was held on October 31, 1988, in Portland, Oregon where 
respondent is engaged in business. One witness testified on behalf of 
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complainant, and two witnesses testified on behalf of respondent. Both parties 
filed briefs and claims for fees and expenses. Respondent filed a reply brief. 


Findings of Fact 


1. Complainant, M. Offutt Co., is a corporation whose address is 1500 
Parker Street, Dallas, Texas. At the time of the transactions involved herein 
complainant was licensed under the Act. 

2. Respondent, Caruso Produce, Inc., is a corporation whose address is 
935 Southeast Belmont Street, Portland, Oregon. At the time of the 
transactions involved herein respondent was licensed under the Act. 

3. In the latter part of May, 1987, Michael J. Offutt of M. Offutt Co., Inc. 
contacted Joseph Silva of Silva & Sons Distributing Company, Salinas, 
California, a brokerage firm, and informed Silva that he had a large supply of 
cantaloupes and honeydew melons and needed to move a large volume. 
Offutt requested that Silva contact two of Silva’s customers, respondent and 
a firm by the name of Rosella’s Fruit and Produce Co., Inc. of Seattle, 
Washington, and see if they would take melons on a price after sale basis. 
Silva then contacted Rosella’s who agreed to take two loads, and respondent 
who agreed to take five loads. Complainant shipped melons to Rosella’s and 
respondent from May 27, through 29, 1987. Rosella’s was shipped three loads 
more than it agreed to take. It accepted one of the extra loads and refused 
the other two. Respondent was contacted by Silva (at complainant’s request) 
after Rosella’s refusal of the two loads and asked to take the two additional 
loads under the same terms as the five it had already agreed to. Respondent 
agreed to take the extra loads and do the best it could with them. Also 
respondent was called by truckers (one from Fresno, Calif. and one from 
Texas) and informed that an additional two loads were on the way to 
respondent. Respondent had not been informed that these two loads (making 
nine loads total) were being sent, but nevertheless received such loads and 
resold them. Respondent agreed to take only a total of approximately 1,200 
cartons of honeydew melons, but was shipped a total of 3,151 cartons of 
honeydew melons. The loads were received from approximately May 30, 
through June 1, 1987. Respondent assigned lot designations to each load and 
prepared accountings for each load. Resales of the melons were completed, 
for the most part, during the week of receipt, with some sales extending to 
June 10, 1987. 
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4. Melons from Texas were selling in the Portland, Oregon and Seattle, 
Washington areas at a lower price than melons from California during early 
June, 1987. 

5. The first load, which was designated lot A by respondent, was shipped 
on May 27, 1987, and consisted of 588 cartons of size 12 cantaloupes, 84 
cartons of size 18 cantaloupes, and 560 cartons of size 9 honeydews. 
Respondent accepted the melons on arrival and resold them for gross 
proceeds of $10,213.00. The parties failed to agree on a price after sale, and 
respondent deducted $1,612.10 for commission, $224.00 for storage on the 
honeydews, $2,300.00 for freight, $308.00 for brokerage, and $42.00 delivery 
and return charge on 42 cartons of melons returned due to poor quality, 
leaving net proceeds of $5,726.90. Respondent has paid complainant this 
amount. 

6. The second load, which was designated lot B by respondent, was 
shipped on May 28, 1987, and consisted of 258 cartons of size 15 cantaloupes, 
321 cartons of size 8 honeydews, and 840 cartons of size 9 honeydews. 
Respondent accepted the melons on arrival and resold them for gross 
proceeds of $12,321.25. The parties failed to agree on a price after sale, and 
respondent deducted $1,416.31 for commission, $240.00 for storage on 600 
cartons of the honeydews, $2,500.00 for freight, and $354.75 for brokerage, 
leaving net proceeds of $7,810.19. Respondent has paid complainant this 
amount. 

7. The third load, which was designated lot C by respondent, was shipped 
on May 28, 1987, and consisted of 336 cartons of size 12 cantaloupes, 336 
cartons of size 18 cantaloupes, 240 cartons of size 8 honeydews, and 240 
cartons of size 9 honeydews. Respondent accepted the melons on arrival and 
resold them for gross proceeds of $9,952.25. The parties failed to agree on 
a price after sale, and respondent deducted $1,566.85 for commission, $24.00 
for storage of 60 honeydews, and $288.00 for brokerage, leaving net proceeds 
of $8,073.40. Respondent has paid complainant this amount. 

8. The fourth load, which was designated lot D by respondent, was 
shipped on May 29, 1987, and consisted of 1,008 cartons of size 12 
cantaloupes. The load was diverted by respondent to a customer in Reno, 
Nevada where it was rejected. Respondent brought the load to Portland 
where 672 cartons out of the load were subjected to a federal lot inspection 
at 11:30 a.m. on June 8, 1987, while stacked in respondent’s warehouse. The 
inspection showed temperatures ranging, in various cartons, from 43° to 44° 
F. Condition was stated to be as follows: 
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Mostly ripe and firm. Mostly turning yellow, some light green. 
Average 2% damage by bruising. From 1 to 4 melons per carton, 
average 20% decay. Decay is chiefly Fusarium Rot or Cladosporium 
Rot in various stages, mostly advanced. 


Respondent resold 158 cartons for gross proceeds of $454.04, and charged 
expenses against the load as follows: freight on 728 cartons shipped to 
Tacoma, Washington at $.60 per carton, or $436.80, and freight on 682 cartons 
returned from Tacoma, or $409.20; inspection fee, $55.33; freight from Texas 
to Portland, $2,300.00; brokerage, $252.50; and delivery charge on 850 cartons 
donated to a food bank, $212.50, for a net deficit charged against lot E of 
$3,268.03. 

9. The fifth load, which was designated lot E by respondent, was shipped 
on May 29, 1987, and consisted of 672 cartons of size 15 cantaloupes, 400 
cartons of size 9 honeydews, and 70 cartons of size 10 honeydews. 
Respondent accepted the melons on arrival and resold them for gross 
proceeds of $8,045.25. The parties failed to agree on a price after sale, and 
respondent deducted commission in the total amount of $1,102.30, a storage 
fee of $188.00 on 470 cartons of honeydews, freight in the total amount of 
$2,500.00, and brokerage of $285.50, for net proceeds of $3,969.45. 
Respondent deducted the deficit of $3,268.03 pertaining to lot D, and remitted 
the net amount of $701.42 to complainant for lot E. 

10. The sixth load, which was designated lot F by respondent, was shipped 
on May 28, 1987, and consisted of 1,120 cartons of size 12 cantaloupes. 
Respondent accepted the melons on arrival and resold them for gross 
proceeds of $8,120.00. The parties failed to agree on a price after sale, and 
respondent deducted $812.00 for commission, and $230.00 for brokerage, for 
net proceeds of $7,028.00. Respondent has paid complainant this amount. 

11. The seventh load, which was designated lot G by respondent, was 
shipped on May 28, 1987, and consisted of 1,120 cartons of size 12 
cantaloupes. Respondent accepted the melons on arrival and resold them for 
gross proceeds of $8,498.00. The parties failed to agree on a price after sale, 
and respondent deducted $1,274.70 for commission, $178.40 for storage on 446 
cartons of cantaloupes, and $280.00 for brokerage, for net proceeds of 
$6,764.90. Respondent has paid complainant this amount. 

12. The eighth load, which was designated lot H by respondent, was 
shipped on May 28, 1987, and consisted of 169 cartons of size 12 cantaloupes, 
560 cartons of size 18 cantaloupes, and 480 cartons of size 9 honeydews. 
Respondent accepted the melons on arrival and resold them for gross 
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proceeds of $9,268.00. The parties failed to agree on a price after sale, and 
respondent deducted $1,377.25 for commission, $326.40 for storage on 336 
cartons of cantaloupes and 480 cartons of honeydews, $302.00 for brokerage, 
and $42.00 for delivery and return on 42 cartons of rejected cantaloupes, 
leaving net proceeds of $7,220.35. Respondent has paid complainant this 
amount. 

13. The ninth load, which was designated lot I by respondent, was shipped 
on May 28, 1987, and consisted of 1,090 cartons of size 12 cantaloupes. 
Respondent accepted the cantaloupes on arrival and unloaded them into its 
warehouse where a federal inspection was done on June 2, 1987, at 11:50 a.m., 
with the following results in relevant part: 


Products Inspected: CANTALOUPS [sic] in cartons printed "Steady 
Eddie Brand, Belle Davis Co., Mission Texas" and marked "12" to 
denote size. 

Inspectors [sic] Count: 1090 [sic] cartons. 


Condition of Load: Stacked at above location. 


Temperature of Product: Ranges from 46 to 47°F. 


Condition: Mostly hard, some firm. Ground color mostly dark green, 
some light green. Decay in most samples from 1 to 2 melons per 
carton (8 to 16%), some none, average 7% Cladisporium [sic] Rot 
occuring [sic] generally on sides of melons. 


Respondent dumped 99 cartons of the melons and resold the remaining 
991 cartons for gross proceeds of $4,059.00. The parties failed to agree on a 
price after arrival, and respondent deducted $547.15 for commission, $272.50 
for brokerage, $293.34 for freight on 712 cartons shipped to its customer in 
Yakima, Washington, $42.00 for cost of the federal inspection, $134.40 for 
storage of 336 cartons of melons, and $99.00 delivery and return charge on 99 
cartons of returned melons, leaving net proceeds of $2,670.61. Respondent 
has paid complainant this amount. 

14. The commissions charged by respondent varied in percentage amount 
from 10 to 15 to 20 percent in accordance with the quantity of product 
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delivered to a customer, the larger percentage being applicable to the smaller 
delivery amounts. 

15. An informal complaint was filed on August 5, 1987, which was within 
nine months after the causes of action alleged therein accrued. 


Conclusions 


Complainant alleged in its informal complaint that respondent took 
unauthorized deductions amounting to $79,521.73 on nine loads of melons, 
and complainant attached invoices (dated June 4, 1987, except for one dated 
July 30, 1987), which listed all the melons as sold at a specific price under a 
column labeled f.o.b. (except that the invoice dated July 30, 1987, listed the 
price under the delivered column). Each invoice stated at the bottom "SALES 
TERMS: F.O.B. As To Grade Del’d As To Price". The formal complaint 
(sworn to by complainant’s president, Marvin Offutt) stated that the nine 
loads were"... sold. . . at the agreed prices hereinafter set forth. All said 
contracts were priced FOB..." The prices set forth on the invoices were 
then listed in the formal complaint, and the same invoices attached to the 
informal complaint were attached to the formal complaint. No further 
explanation of the sale terms was made in the formal complaint. 

At the hearing complainant’s witness Michael J. Offutt, who handled the 
initial negotiations with the broker, testified that the sales were all on a price 
after sale basis, and complainant sought through its attorney to amend the 
formal complaint to show that the nine loads of melons were sold on a price 
after sale basis. Respondent’s attorney objected on the ground that the formal 
complaint was sworn to by Marvin Offutt who was not at the hearing to 
testify. The Presiding Officer at the hearing (who subsequently resigned her 
position with the Department) ruled that the complaint was in evidence and 
could not be amended since the party who swore to its truth was not present 
at the hearing. However, under the hearing procedure the pleadings are not 
in evidence, even if sworn to, and may not be received in evidence except with 
the consent of all parties. See Rules of Practice § 47.15(f)(4), (7 C.F.R. § 
47.15(f)(4)). In this case both parties joined in a motion that the pleadings 
be admitted in evidence, but the motion was denied on the ground that they 
were already in evidence because they had been verified. Since both parties 
consented we deem the pleadings to be in evidence. Furthermore, the 
amendment to the formal complaint should have been allowed in order to 
conform the complaint with the evidence offered by complainant. The nature 
of the amendment was not such as to fundamentally alter the complaint. 
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First, although neither complainant’s witness nor attorney seemed aware of 
the fact, the term “price after sale" is not inconsistent with either a delivered 
or an f.o.b. sale, and is normally conjoined with one or the other. See 
Cal/Mex Distributors, Inc. v. Tom Lange Company, Inc., 46 Agric Dec. 1113 
(1987). Second, both of respondent’s witnesses admitted that the terminology 
used was “price after sale", although both testified that they understood this 
to mean the same thing as consignment. 

In accord with the discussion above we take it as established that the 
agreed contract terms were “price after sale", and f.o.b., except that the 
evidence shows that two of the nine loads were received by respondent 
without any contractual agreement. This exception presents us with a 
somewhat unique problem, since complainant has not shown which of the two 
loads were shipped without a contract. Respondent’s testimony helps in this 
regard to some degree. In a letter made a part of the Department’s report 
of investigation (automatically in evidence under the hearing procedure, see 
Rules of Practice § 47.7 (7 C.F.R. § 47.7)), respondent’s president, Joseph M. 
Caruso, stated that the two loads were shipped on H&H trucks. The 
documentation concerning each of the loads, included as exhibits to the report 
of investigation, shows that only the loads assigned lot numbers F, G, H, and 
I were shipped on H&H trucks. Since complainant had the burden of proving 
the terms of sale, and has not shown to which of these four loads the "price 
after sale" terms applied, complainant cannot receive the benefit of the "price 
after sale" terms as to any of these four loads. 

The remaining five loads were clearly sold on a "price after sale" basis. 
Respondent contends that since the broker and respondent’s president Joseph 
M. Caruso, who handled all negotiations on respondent’s behalf, both 
understood such term to mean consigned, we are faced with a situation where 
there was no "meeting of the minds", and consequently no contract. Of course 
a literal and subjective meeting of the minds is not necessary to the formation 
of a contract. If it were, anyone could slip readily out of any agreement by 
claiming to have held to some unique understanding of otherwise unequivocal 
terminology. As we quoted Williston long ago: 


It follows from the principle that manifested mutual assent rather than 
actual mental assent is the essential element in the formation of 
contracts, that a mistaken idea of one or both parties in regard to the 
meaning of an offer or acceptance will not prevent the formation of a 
contract. Anonymous, 8 Agric. Dec. 374 (1949). 
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Complainant contacted respondent through the broker, after sales had 
been completed on individual loads, to try and agree on a price. Both the 
testimony of complainant’s witness and the actions of complainant show that 
the meaning of “price after sale" is different from the definition of "price 
arrival". “Price arrival" is defined in the Department’s regulations to require 
an agreement between the parties "upon the arrival of the produce at the 
customer’s destination, with sufficient time being allowed for inspection." 
Regulations, § 46.43(cc), (7 C.F.R. § 46.43(cc)). "Price after sale" or "price 
after", in the absence of compelling indication to the contrary, we take to 
mean agreement upon a price after completion of resales of the produce. 
Compare J. Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 565, at 573 
(1979). In Well Pict, Inc. v. Ag-West Growers, Inc., 39 Agric. Dec. 1221 (1980) 
we stated that the term "price after sale" is an open term, and called attention 
to the Uniform Commercial Code provision (U.C.C. § 2 - 305(1)) that where 
the price is left to be fixed by the parties and they fail to agree ". . . the price 
is a reasonable price at the time for delivery ...." In Well Pict it was 
determined that the parties had, under the “price after sale" terms, agreed on 
a price. Thus this tribunal did not have to make a determination of what 
would be considered a reasonable price. In the present proceeding the parties 
did not agree on a price after completion of the resales. The testimony 
indicates that respondent wished to remit to complainant based upon proceeds 
of the resale less expenses. This is consistent with respondent’s understanding 
of the "price after sale" terms as meaning consignment. Complainant however 
was thinking in terms of a price consistent with the then current market price 
for California melons which on June 1,1987, were trading in wholesale lots on 
the Seattle market at $14.00 to $18.00, mostly $15.00 to $16.00 for size 12 
cantaloupes, and $14.00 to $17.00, mostly $14.50 to $15.00 for size 15 
cantaloupes. The only quotations for honeydew melons at the time were for 
Mexican melons in 2/3 standard containers, 5 to 8 size, for $19.00 to $24.00, 
mostly $22.00 to $23.00. 

Complainant seeks to recover in this proceeding based upon Market News 
Service reports, submitted at the hearing, for the Seattle market, covering the 
period May 28, through June 3, 1987, and based upon a report for the Dallas, 
Texas market. The Seattle reports all show substantially the same prices as 
the report quoted above and do not cover Texas melons. The Texas report, 
for May 28, 1987, shows cantaloupe prices as "LOWER" with size 12 to 15 
Texas cantaloupes selling at $12.00 to $14.50, and size 18 at $10 to $12.50. 
Honeydew quotes for Texas size 6 to 8 are shown as $17.50 to $18.50, and for 
size 9 as $16.50, few $18.50. Respondent submitted additional Dallas reports 
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for May 29, through June 2, 1987, showing lower prices each day for Texas 
cantaloupes with prices on June 2, for size 12 and 15 at $10.00 and size 18 at 
$9.00 to $10.00. The same reports show prices for honeydews as steady 
through the period with a slight drop on June 2, 1987. 

The record shows that at the time the contract was entered into 
complainant was oversupplied with melons and that the price for cantaloupes 
was falling. Respondent’s president stated in a letter made a part of the 
report of investigation that there was an inherent difficulty involved in the 
marketing of Texas melons in his area if California melons were also on the 
market at the time: 


Each year there is about a two week period in our area when we can 
market Texas melons. Usually when Nogales is either finished up or 
too expensive or before California begins shipping or is too expensive, 
we fill in with Texas melons which are notoriously inferior to California 
melons. This is because Texas has no state shipping regulations on 
sugar content, consequently, they have very poor eating quality, and 
they do not keep as well. 


Tke record also shows that complainant was aware of the difficulty of 
marketing Texas melons in competition with California melons on the West 
Coast. The broker testified at the hearing that complainant declined to send 
the cantaloupes into the San Francisco market due to fear of competition with 
California melons, the "you" in his testimony referring to Michael J. Offutt 
who was present: 


A. And you said yourself, you says, no, we cannot go there, because 
sugar -- there is not enough sugar in those cantaloupes. 


Q. What does that mean? 


A. In other words, you cannot go -- cantaloupe does not have enough 
sugar content, you cannot go into the California market. 


There was no rebuttal of this testimony by Mr. Offutt. The quotations 
from the Seattle market reports show that California melons were available 
at the time that the subject melons were being marketed by respondent. The 
fact that the subject melons brought a lower price is consistent with the 
testimony of respondent and the broker concerning the difficulty of marketing 
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Texas melons in respondent’s market area. Respondent also points out that 
it was engaged to move melons on a volume basis, and also received a larger 
volume than expected or agreed due to unauthorized shipments of melons. 

The above discussion serves as background to the ultimate question which 
concerns us in this case - namely the determination of a reasonable price in 
default of an agreement by the parties under the "price after sale" terms which 
we have determined to be still applicable to lots A, B, C, D, and E. We will 
first consider what effect is to be given to the UCC provision requiring 
determination of reasonable price, together with our prior holding in other 
cases that the determination of reasonable price should normally be informed 
by market price. Comment 6 to the relevant section of the UCC reminds us 
that "[t]hroughout the entire section, the purpose is to give effect to the 
agreement which has been made." Complainant had the burden of proving 
that the market reports submitted by it reflected the market for the subject 
melons. Complainant failed to meet this burden by a preponderance of the 
evidence. The record shows that the applicable market in this case was not 
covered by the Seattle reports submitted, which only reported on California 
cantaloupes. The Texas reports do not take into consideration the 
confrontation of Texas melons with California melons on a distant market and 
are therefore also inapplicable to the subject melons. Respondent was shipped 
honeydew melons far in excess of what was agreed, and testified that its 
market for such melons was very limited. As far as this record is concerned 
we are left with respondent’s resales as being the best evidence of the 
reasonable value of the subject melons at time of delivery. See Harry 
Finerman & Co, v. H. Glick and Co., 7 Agric. Dec. 563 (1948). Compare 
LaVerne Co-operative Citrus A’ssn. v. Mendelson - Zeller Co., Inc., 4 Agric. 
Dec. 1673 (1987). We think that it should also be noted that it is appropriate 
that under the term "price after sale" the results of a receiver’s resales, if 
prompt and proper, be given great consideration in arriving at the 
determination of reasonable price. However, the determination of reasonable 
price should also, and additionally, be informed by reference to market 
reports if available and relevant. 

There are several details that remain to be considered. First, in 
connection with the four lots, F, G, H, and I, which we are treating as 
consignments due to complainant’s failure to show which two of the lots were 
sold under the "price after sale" terms, we must inquire whether respondent’s 
deductions for expenses were all proper. As to lot G, covered by finding 11, 
and lot H, covered by finding 12, expenses were deducted for storage on 
cantaloupes and honeydews. Normally such a deduction would not be 
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allowed. However in this case we must consider the fact that respondent 
received two extra loads of melons during this period and many more cartons 
of honeydews than agreed. Accordingly we will allow these deductions. The 
load covered by finding 13, lot I, was shown by a prompt inspection to have 
arrived in poor condition. For this reason we consider the dumpage on this 
load to have been reasonable, and the expenses to have also been reasonable. 
The cost of federal inspection is allowable on consigned loads as an expense. 
Compare Lachenmaier Bros. v. Kaufman-Brown, 19 Agric. Dec. 423 (1960). 
We conclude that respondent is due no additional amounts on these four 
loads. 

Four of the five lots as to which the "price after sale" terms apply were 
clearly dealt with properly by respondent. The remaining lot D, covered by 
finding 8, is shown on respondent’s accounting as incurring a deficit. Since 
the load was sold to respondent and not consigned we must inquire as to 
whether f.0.b. or delivered terms are to be conjoined with the "price after sale" 
terms as most accurately reflecting the intent of the parties. The broker’s 
memorandum is silent on the point, and the invoice sent by complainant was 
not received until after the sale was concluded. It is clear that respondent and 
the broker both thought that the “price after sale" term meant consigned, and 
consequently had no thought at all as to the issue. We have held that the 
existence of f.o.b. terms must be presumed when the contract is silent as to 
terms of delivery. See Hunts Point Tomato Co. v. S & K Farms, 42 Agric. 
Dec. 1224 (1983), and White and Summers, Handbook of the Law Under the 
Uniform Commercial Code § 5 -2 at 142 (1972). The Regulations (7 C.F.R. 


§ _— define "f.o.b." as meaning that the produce quoted or sold is to be 
placed free on board the agency of transportation "in suitable shipping 


condition", with the buyer assuming “all risk of damage and delay in transit not 
caused by the seller irrespective of how the shipment is billed." "Suitable 
shipping condition" is defined as meaning, in relation to direct shipments, “that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties." See 7 C.F.R. 46.43 (j). In this case the federal 
inspection on June 8, 1987, covered only a portion of the load and also was 
too remote in time from normal delivery time at the destination to which the 
load was diverted by respondent to furnish evidence that the load was not in 
suitable shipping condition when shipped. Accordingly, there was no breach 
of contract as to this load on the part of complainant. Since respondent 
accepted the load it is liable to complainant for the contract price which in 
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this case is a reasonable price. We have already discussed why market reports 
cannot be used in this case to determine reasonable price, and we conclude 
that reasonable price should be determined by reference to gross proceeds 
realized by respondent on similar melons during the same period. 

Lots F and G, covered by findings 10 and 11, consisted of similar quantities 
of size 12 cantaloupes, and were sold for average gross proceeds of $7.42 per 
carton. Using this figure the 1,008 cartons of melons in lot D should have 
brought gross proceeds of $7,479.36. Respondent should be allowed 
deductions against this amount for freight in the amount of $2,300 and 
brokerage of $252.50. In the absence of proof of a different figure we will 
allow a commission of 10%, or $747.94. The net amount due complainant is 
$4,178.92. Since respondent successfully defended against $75,342.81 of 
complainant’s $79,521.73 claim, we conclude that respondent is the prevailing 
party and would normally be entitled to reparation for fees and expenses 
incurred in connection with the oral hearing. However, complainant is in 
bankruptcy, and we are stayed from issuing an order in respondent’s favor 
against complainant. The amount of fees and expenses which would otherwise 
be allowable is the full amount claimed by respondent, or $13,368.27. Since 
fees and expenses are, under the Act awardable as additional reparation, not 
to a party’s attorney, but to the party, we will set off the $13,368.27 against the 
$4,178.92. Neither party can be awarded reparation in this proceeding. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


GRIFFIN-HOLDER CO. v. BARBARA J. SMITH and DON R. SMITH, 
d/b/a EAGLE BROKERS. 

PACA Docket No. R-89-100. 

Decision and Order issued February 6, 1990. 


Trust Fund - Agent’s Duty To File Notice. 


Where agent failed to file a timely trust notice to preserve trust benefits for its principal, and 
it was shown that such filing would have resulted in recovery from the debtor, the agent was 
liable to its principal. Because the regulations issued pursuant to the trust provisions are specific 
as to what must be done, an oral understanding as to the credit terms is not acceptable in lieu 
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of meeting the requirements. The cause of action arose when complainant learned that the 
agent did not file a timely trust notice, not when the debtor failed to pay. 


Jane McCavitt, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). The 
complainant timely filed a formal complaint in which it sought an award of 
reparation against respondent in the amount of $4,420.00 in connection with 
the shipment of 850 bags of onions in interstate commerce. 

Copies of the Report of Investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability. 

Because the amount claimed as damages was less than $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 


Practice (7 C.F.R. § 47.20) is applicable. Under the procedure, the verified 
pleadings of the parties are considered part of the evidence in the case, as is 
the Department’s Report of Investigation. In addition, the parties had the 
opportunity to file evidence in the form of verified statements and briefs. 
Neither party filed an answering statement or a brief. 


Findings of Fact 


1. Complainant, Griffin-Holder Company, hereafter referred to as Griffin- 
Holder, is a corporation whose business mailing address is P. O. Box 511, 
Rocky Ford, Colorado 81067. At the time of the transactions involved herein, 
Griffin-Holder was licensed under the Act. 

2. Respondent, Barbara J. Smith and Don R. Smith, doing business as 
Eagle Brokers, hereinafter referred to as Eagle Brokers, is a partnership 
whose business mailing address is P. O. Box 2015, Vincennes, Indiana 47591. 
At the time of the transactions involved herein, Eagle Brokers was licensed 
under the Act. 

3. On or about October 2, 1987, complainant entered into an oral contract 
with respondent and shipped, on a delivered basis, 850 bags of #1 Medium 
Yellow onions. The total contract price was $4,420.00. 
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4. Eagle Brokers sold the trucklot of onions for Griffin-Holder account 
to Grant Produce Company, Grant, Michigan for $5.50 per sack. Eagle 
Brokers was to remit a net of $5.35 per sack to Griffin-Holder. 

5. The onions were shipped from complainant’s place of business on 
October 2, 1987 and were accepted by Grant Produce. Grant Produce never 
paid Eagle Brokers for the truckload and subsequently filed for bankruptcy. 

6. Eagle Brokers filed a trust notice with PACA on November 19, 1987. 
PACA determined that this notice was late and the trust claim against Grant 
Produce was not paid. 

7. Griffin-Holder filed a trust notice with PACA against Eagle brokers. 
This trust claim has not been paid. 

8. An informal complaint in this matter was filed on July 15, 1988, which 
was determined to be within nine months of when the cause of action arose. 


Discussion 


Complainant asserts that respondent did not file a trust notice against 
Grant Produce on time and, therefore, respondent owes complainant the full 
contract price for the onions. Respondent claims that its trust notice was 
timely filed but was not paid, so it owes complainant nothing. Respondent 


also claims that the complainant did not file its informal complaint on time 
and is therefore barred from this action. 

A recent PACA reparation decision briefly discussed the issue of whether 
a shipper’s agent needs to protect the shipper’s interests by filing a trust notice 
on the shipper’s behalf. While that case was not decided on that issue, it was 
determined that the applicable regulation put the onus on the agent to file an 
appropriate trust fund notice to protect its principal because the seller would 
not necessarily know whether the buyer was making timely payment when it 
was not the direct recipient of such payment. Payette Valley Fruit, Inc. v. Gem 
State Sales, Inc., 47 Agric. Dec. (1989). The regulation states: 


Agents who sell perishable agricultural commodities on behalf of a 
principal are required to preserve the principal’s rights as a trust 
beneficiary as set forth in § 46.2(z), (aa) and paragraphs (d), (f), and 
(g) of this section. Any act or omission which is inconsistent with this 
responsibility, including failure to give timely notice of intent to 
preserve trust benefits, is unlawful and in violation of section 2 of the 
Act,...7 CFR. § 46.46(e) (2). 
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In this case, Eagle Brokers did file a trust notice as required by the regulation 
and P.A.C.A. determined that the notice was not timely. 

While the primary issue to be resolved in this case concerns the timeliness 
of the trust notice, complainant must first show that it would be entitled to 
payment if the trust fund notice had been timely filed. Payette Valley Fruit, 
Inc. v. Gem State Sales, Inc., 47 Agric. Dec. (1989). In P.A.C.A.’s initial 
evaluation of this sale it listed the sale among the transactions to be 
reimbursed by the Grant Produce trust fund, however, P.A.C.A. later 
determined that the notice was late and that respondent could not receive 
trust fund benefits. This determination by P.A.C.A. rested on further 
information about the delivery date of the load. Based on this information, 
complainant has proved that respondent was entitled to trust fund 
reimbursement, but for the timeliness of the notice. Neither party disputes 
the fact that Eagle Brokers owed Griffin-Holder for the onions and that 
complainant would have received its payment from respondent if Eagle 
Brokers had received trust fund benefits. Therefore, complainant would have 
been entitled to trust fund benefits if the notice had been timely filed by 
respondent. 

The PACA regulations are very specific about when a notice of intent to 
preserve trust benefits must be filed in order for the seller to be deemed 
eligible for trust benefits. Timely filing occurs when written notice is filed 
with the Secretary of Agriculture within thirty days after a default. A default 
occurs when the buyer fails to pay promptly, that is, within ten days of when 
the produce is received or within the time that the parties agree to in writing 
before the transaction occurs. 


Timely filing of a notice of intent to preserve trust benefits by a trust 
beneficiary will be considered to have been made if written notice is 
given to the debtor and filed with the Secretary by delivery at the 
headquarters office or a regional office of the P.A.C.A. Branch of the 
Fruit and Vegetable Division, Agricultural Marketing Service, within 30 
calendar days after default as described above in paragraph (b) (3) of 
this section. 7 C.F.R. § 46.46 (g) (2). 


"Default" means the failure to pay promptly money owed in connection 
with transactions in perishable agricultural commodities; i.e., within the 
period of time applicable to the type of transaction as established by 
the provisions of the regulations (§ 46.2(aa)), or as otherwise agreed 
upon by the parties. 7 C.F.R. § 46.46 (b) (2). 
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"Full payment promptly" is the term used in the Act in specifying the 
period of time for making payment without committing a violation of 
the Act. "Full payment promptly," for the purpose of determining 
violations of the Act, means: . . . (3) Payment of the purchase price, 
brokerage, and other expenses to buying brokers who pay for the 
produce, within 10 days after the day on which the broker’s invoice is 
received by the buyer . . . 7 C.F.R. § 46.2 (aa). 


The times for . .. prompt payment are set out in § 46.2 (aa). Parties 
who elect to use different times for payment must reduce their 
agreement to writing before entering into the transaction and maintain 
a copy of their agreement in their records, and the times of payment 
must be disclosed on invoices, accountings, and other documents 
relating to the transaction. 7 C.F.R. § 46.46 (f) 1. 


In this case, the parties do not agree about when the notice to preserve trust 
benefits was due at P.A.C.A. 

Griffin-Holder sold the onions to Eagle Brokers on Friday, October 2, 
1987, and shipped the load to Grant Produce on the same day. The record 
is not clear about when the load arrived in Grant, Michigan, from Colorado, 
but it should have arrived no later than Monday or Tuesday of the following 
week, October fifth or sixth. In fact, it was scheduled to arrive on Sunday, 
October fourth. Therefore, payment was due, at the latest, on October 
sixteenth, unless there was a written agreement between Eagle Brokers and 
Grant Produce to the contrary. The notice preserving trust benefits would be 
due thirty days later, on Monday, November 16, 1987, according to the 
regulations. Eagle Brokers submitted their notice to P.A.C.A. on November 
19, 1987, and P.A.C.A. deemed the respondent filed it too late for trust 
protection. 

In its answer, Eagle Brokers states that its Standard Memorandum of Sale 
clearly states that payment was due twenty-one days after delivery. The 
respondent quotes its own memorandum as proof that these special payment 
terms were known and agreed to by the buyer and the seller. According to 
the pre-printed language on Eagle Brokers’ memorandum, unless immediate 
objection is made upon receipt of this memorandum of sale, the terms of sale 
are agreed upon. The memorandum also states that "it is understood unless 
otherwise stated herein, this sale of produce is made in contemplation of and 
subject to trade terms and definitions of the PACA." Eagle Brokers argues 
that by accepting this confirmation, Grant Produce agreed to the 21 days and, 
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therefore, a letter of extension on file was not necessary. Of course, if the 
terms were 21 days then Eagle Brokers would have been eligible for trust 
benefits. 

While the memorandum’s stock language may be used to indicate the 
agreement reached between private parties, it is not enough to comply with 
the very specific requirements found in the regulations regarding trust 
protection. In this case there was no copy of an agreement of special payment 
terms on file with either Eagle Brokers or with Grant Produce. Therefore, 
the ten day rule applies for calculating when the trust notification must be 
filed. Eagle Brokers filed its notification at least three days late and was not 
eligible for trust benefits. While Eagle Brokers cannot collect from Grant 
Produce, the respondent remains liable for the amount of the contract made 
with Griffin-Holder which equals $4,420.00. 

Respondent claims that the complaint was not timely and, therefore, 
complainant is without jurisdiction in this case. Complainant filed its informal 
complaint on July 26, 1988. This filing was timely because it was within nine 
months of when the cause of action arose. The cause of action in this case 
would be the date when complainant would have learned that the trust filing 
was late and that its interests were not protected. In this case, that date 
would be the first day after the trust filing was due, that is, on November 17, 
1987. As already discussed, respondent filed its trust notice on November 19, 
1987, too late for complainant’s interests to be protected. Complainant’s 
informal complaint was filed within nine months of the cause of action. 

Eagle Brokers failed to protect the trust benefits of its principal and is in 
violation of Section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


Order 


Within 30 days from the date of this order respondent shall pay 
complainant as reparation $4,420.00 with interest thereon at the rate of 13% 
per annum from January 1, 1988 until paid. 

Copies of this order shall be served upon the parties. 
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MOUNTAIN VALLEY, INC. v. CHARLES F. ZAMBITO, d/b/a ZAMBITO 
PRODUCE SALES. 

PACA Docket No. R-89-125. 

Decision and Order issued February 27, 1990. 


Broker - financial stake in transaction, undisclosed to receiver, negates position as. 


Where middleman, with apparent knowledge of seller but not of receiver, negotiated for himself 
a $.25 per cwt. markup plus an additional markup, he was held to be the buyer of the produce 
in spite of the fact that he issued a broker’s memorandum of sale and held himself out as a 
broker to both of the other parties to the transaction. 


George S. Whitten, Presiding Officer. 

Walter S. Sage, Fort Fairfield, ME, for Complainant. 

Stephen McCarron, Silver Spring, MD, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 


amount of $23,905.00 in connection with transactions in interstate commerce 
involving the shipment of six truckloads of Canadian potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however 
the parties waived oral hearing and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 


Findings of Fact 


1. Complainant, Mountain Valley, Inc., is a corporation whose address is 
P. O. Box 456, Mars Hill, Maine. 
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2. Respondent, Charles F. Zambito, is an individual doing business as 
Zambito Produce Sales, whose address is 216 Haddon Avenue, Suite 526, 
Westmont, New Jersey. At the time of the transactions involved herein 
respondent was licensed under the Act. 

3. Onor about September 11, through October 13, 1987, complainant sold 
to respondent, and shipped to respondent’s customer in Philadelphia, 
Pennsylvania, six truckloads of Canadian potatoes having a total value of 
$23,905.00. Respondent accepted the potatoes and has not paid complainant 
any part of the purchase price thereof. 

4. The informal complaint was filed on January 14, 1988, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant brings this action to recover the alleged purchase price of six 
shipments of Canadian potatoes from respondent to whom complainant claims 
the potatoes were sold. Respondent asserts that he did not purchase the 
potatoes from complainant but acted as a broker between complainant and 
the ultimate receiver. Both parties submitted evidence which weighs heavily 
against their respective positions. 

Although complainant alleges in the formal complaint that the potatoes 
were sold to respondent, complainant also alleges that respondent was to 
deduct a commission of $.25 per cwt. when remitting back against 
complainant’s invoices.’ In addition complainant’s invoices to respondent, 
while listing Zambito’s name and address at the top of the page as the 
addressee, also listed the same name and address at the bottom of the page 
as “broker". 

On the other hand, respondent admits to negotiating a higher price (above 
the $.25 per cwt. add on) with the receiver of the produce. Respondent issued 
broker’s memorandums of sale to the receiver reflecting this higher price, but 
not disclosing the $.25 per cwt. markup, or the additional markup. These 
memorandums stated that Zambito would invoice the receiver. Thus it can 
be seen that respondent negotiated for himself a financial stake in the potato 
transactions inconsistent with his professed position as broker. Complainant 
claims not to have received these memorandums, and the evidence supports 


‘Complainant also asserts that it "regularly quoted Zambito at $.25 per cwt. higher than 
offerings of similar packages of potatoes to other receivers on any particular quoting date." 
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complainant’s position in this regard. However, complainant admits to having 
been aware that respondent was making an additional markup above the $.25 
_per cwt. markup. Complainant stated in its statement in reply: 


While Mountain understood Zambito was charging his receiver an 
amount over and above this quoted price, it was no concern of 
Mountain nor did it know the amount so charged. 


Complainant alleged several times in this proceeding that the receiver has 
made payments to respondent on the six truckloads of potatoes but that 
respondent has not made any payment in turn to complainant. Respondent 
did not address this allegation. We have carefully reviewed the record and 
conclude that the evidence preponderates in favor of complainant’s position 
that respondent purchased the subject produce from complainant. See Castro 
& Son v. United Produce Farms, 38 Agric. Dec. 75 (1979) and American Foods 
v. Corey Bros., 34 Agric. Dec. 401 (1975). Respondent’s failure to pay 
complainant the purchase price of the produce, or $23,905.00 is a violation of 
section 2 of the Act for which reparation should be awarded to complainant 
with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $23,905.00, with interest thereon at the rate of 
13% per annum from November 1, 1987, until paid. 

Copies of this order shall be served upon the parties. 


WORLD WIDE BROKERAGE, INC. v. CALHOUN FRUIT & PRODUCE, 
INC. 


PACA Docket No. R-89-139. 
Decision and Order issued February 27, 1990. 


Evidence - burden of proof - allocation, as to terms of contract, where there is a rejection. 


Where there was an effective rejection of produce it was held that the rule placing the burden 
of proof on the seller does not extend to proof of the contract terms where existence of the 
contract was not in dispute. Buyer was held to have burden of proof as to special terms. 





616 PERISHABLE AGRICULTURAL COMMODITIES ACT 


George S. Whitten, Presiding Officer. 

Leroy W. Gudgeon, for Complainant. 

Blaine G. Gibson, Yakima, WA, for Respondent. 

Decision and Order issued by Donald A, Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $2,365.00 in connection with a transaction in interstate commerce 
involving a truckload of bell peppers. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant, and 
asserting a counterclaim for freight in connection with the same transaction 
in the amount of $1,400.00. Complainant filed a reply to the counterclaim 
denying any liability thereunder. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, and respondent filed an answering 
statement. Complainant did not file a statement in reply. Respondent filed 
a brief. 


Findings of Fact 


1. Complainant, World Wide Brokerage, Inc., is a corporation whose 
address is 2432 W. Peoria, Suite 1322 B, Phoenix, Arizona. At the time of the 
transaction involved herein complainant was licensed under the Act. 

2. Respondent, Calhoun Fruit & Produce, Inc., is a corporation whose 
address is P.O. Box 299, Wapato, Washington. At the time of the transaction 
involved herein respondent was licensed under the Act. 

3. On or about August 31, 1987, complainant purchased from respondent 
one truckload consisting of 1100 lugs of large green bell peppers at $4.85 per 
lug f.o.b. The peppers were shipped from the state of Washington to 
complainant’s customer in Phoenix, Arizona on the same date. 
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4. The load of peppers arrived in Phoenix, Arizona the morning of 
September 2, 1987, and was federally inspected at the place of business of 
respondent’s customer at 8:00 a.m. on that date while still on the truck. The 
inspection certificate stated in relevant part as follows: 


Condition of Equipment: Temperature control unit in operation. 
Doors open. 


Temperature of Product: In various locations: 55 to 57 Degrees F. 


Size: From 2-1/2 to 5-1/2 inches in length and 2-1/2 to 3-3/4 inches 
in diameter. No offsize. 


Quality: Mature, clean, mostly well, many fairly well shaped and 
smooth to fairly smooth. Grade defects average 7%, mostly misshapen. 


Condition: Generally fresh, firm and crisp. Generally good green color. 
Average 2% turning red. Average 1% damage by shriveling. In most 
samples 4 to 8%, some none, average 5% damage by bruises 
scattered throughout pack. Average 2% decay. 


Grade: Meets quality requirements but fails to grade U. S. No. 1 only 
account condition. 


Remarks: Inspection and certificate restricted to 4 pallets nearest rear 
doors made accessible by applicant. Trailer license inaccessible, driver 
states California BTO 9463. Applicant’s P. O. 206084. 


5. Complainant’s customer promptly rejected the peppers to complainant 
and complainant promptly rejected the peppers to respondent. Respondent 
resold the peppers for the same price for which it had sold them to 
complainant, and incurred $1,400.00 in extra freight charges for shipping the 
peppers back to Washington. 

6. An informal complaint was filed on Oct. 26, 1987, which was within 
nine months after the cause of action alleged herein accrued. 
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Conclusions 


Complainant brings this action to recover the cost of a cover purchase of 
similar bell peppers following the rejection of the peppers purchased from 
respondent. Respondent’s defense is that the rejection was wrongful in that 
the peppers which it sold to complainant met contract specifications. 

The terms of the contract are in dispute. Complainant contends that the 
contract called for U. S. No. 1 large green bell peppers. Respondent 
maintains that the agreement was only for large green bell peppers. Although 
it was not mentioned in the formal complaint as a term of the contract, 
complainant also contends that there was a special agreement between the 
parties that "if the peppers were found not to be suitable to [complainant’s 
customer] upon its inspection at Phoenix and was not (sic.) satisfied with the 
quality, the load would be rejected without a U.S.D.A. inspection . . . ." 

Complainant submitted a copy of a confirmation, and a "work sheet" upon 
which the confirmation purportedly was based, both of which set forth the 
terms referred to above. Respondent asserts that the confirmation relied 
upon by complainant was faxed to respondent after the arrival and inspection 
of the peppers. Complainant’s Harry Poulos alleged in the opening statement, 
paragraph 6, that this confirmation was mailed the same day as the "work 
sheet" which he earlier stated was mailed August 31, 1987." However, 
language on the confirmation, referring to the rejection, makes it certain that 
respondent is correct on this point and not complainant. It is also difficult to 
accept the allegation of Harry Poulos that the "work sheet" was sent on 
August 31, due to the way the special terms are worded therein: "As agreed 
when confirmed if peppers not suitable you agreed that if customer was not 
satisfied with quality, this load would be rejected with no USDA insp. 
required." The past tense, which prevails in this statement of the special 
agreement, does not comport well with the document having been prepared 
contemporaneously with the making of the agreement. However, even if we 
accepted complainant’s assertion that there was such a special agreement, we 
could not accept complainant’s apparent interpretation of the agreement which 
would allow rejection purely based upon some uncommunicated private 
standards of complainant, or as respondent characterized such an agreement; 
",.. the right to reject the load on a whim." Of course, we do not deny the 


“The references in the statement by Harry Poulos to exhibits in the Department’s report of 
investigation are obviously off by one letter from the actual lettering as it appears in the report. 
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right of parties to a contract concerning perishables to make such an 
agreement if they wish. We are merely saying that the party who wishes to 
benefit from such an agreement would need to show the use of words which 
made the existence of the right to a rejection on the basis of private 
uncommunicated standards very explicit. Even if we concluded that the 
alleged special agreement was a part of the contract, which we do not, the 
words contained in complainant’s confirmation are susceptible of a more 
reasonable interpretation, namely, that they are a mere statement of the legal 
rights of the buyer which would have existed even if such statement had not 
been made. A buyer can always reject without getting an inspection, and if 
the rejection was effective (i.e. timely and communicated promptly) the 
burden is then upon the seller to prove that the goods conformed to contract. 
Bud Antle, Inc. v. J. M. Fields, Inc. a/t/a Worldwide Produce, 38 Agric. Dec. 
844 (1979). However, the rule placing the burden of proof on the seller where 
there is a rejection does not extend to the content of the terms of the 
contract, at least where the actual existence of the contract is not in issue. In 
this case we find that complainant has not met its burden of proving the 
alleged special terms by a preponderance of the evidence, nor has complainant 
proved its allegation that the contract called for the peppers to be U.S. No. 
1. 

It is undisputed that the sale of the peppers was f.o.b. The Regulations (7 
C.F.R. § 46.43(i)) define "f.o.b." as meaning that the produce quoted or sold 
is to be placed free on board the agency of transportation “in suitable shipping 
condition", with the buyer assuming "all risk of damage and delay in transit not 
caused by the seller irrespective of how the shipment is billed." "Suitable 
shipping condition" is defined as meaning, in relation to direct shipments, "that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties." See 7 C.F.R. 46.43 (j). 

In this case the federal inspection at destination shows that these peppers 
made good delivery for peppers sold without reference to grade. We find 
therefore that complainant’s rejection was wrongful, and complainant is not 
entitled to recover its cost of cover. 

On the other hand respondent is entitled to recover damages resulting 
from complainant’s wrongful rejection. We conclude that respondent’s resale 
of the subject peppers at the same price for which they were sold to 
complainant shows that the resale was made in good faith and in a 
commercially reasonable manner. Respondent should recover its $1,400 cost 
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of freight as incidental damages. See UCC §§ 2-703, 2-706, & 2-710. 
Complainant’s failure to pay respondent the sum of $1,400 is a violation of 
section 2 of the Act for which reparation should be awarded to respondent 
under respondent’s counterclaim. The complaint should be dismissed. 


Order 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $1,400, with interest thereon at the rate of 13% per 
annum from October 1, 1987, until paid. 

Copies of this order shall be served upon the parties. 


M. J. DUER & CO., INC. v. THE J. F. SANSON & SONS CO., 
and C. H. ROBINSON CO. 

PACA Docket No. R-89-186. 

Decision and Order issued March 6, 1990. 


Acceptance by unloading - Failure to establish breach of f.0.b. suitable shipping condition 
warranty - Meaning of "deferred billing" - Computation of reasonable price where parties fail 
to agree on a price under "open" terms. 


Respondent, who purchased potatoes on an f.o.b. deferred billing basis, was held to have 
accepted potatoes by unloading them from truck. Defects disclosed by inspection of only half 
of load were averaged with remaining half with assumption being made that remaining half had 
no defects, and load as a whole was found to have made good delivery. Where parties failed to 
agree on a price under deferred billing terms the price was held to be a reasonable price, and 
prices shown by market reports from neighboring city, after deductions for freight and 
reasonable profit, were used to arrive at a reasonable price for the potatoes. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $4,670.74 in connection with a transaction in interstate commerce 
involving the sale of a truckload of potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. The formal complaint alleged failure to pay on the 
part of respondent, The J. F. Sanson & Sons Co., and pleaded in the 
alternative that if such respondent was found not to be liable, respondent, 
C. H. Robinson Co., should be held liable for failure to perform its duties as 
a broker. A copy of the formal complaint was served upon respondents which 
filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements, 
and at this stage of the proceeding this case was consolidated with C. H. 
Robinson Co. v. M. J. Duer & Co., Inc., PACA Docket No. R-88-278, in which 
Robinson seeks reparation for brokerage in connection with the subject potato 
shipment as well as in connection with other potato shipments between the 
same parties at about the same time. Submissions of evidence under the 


shortened procedure subsequent to the filing of the pleadings were identical 
in both cases. Complainant did not file an opening statement. Respondent, 
C. H. Robinson Co., filed an answering statement, and respondent, The J. F. 
Sanson & Sons Co., did not file an answering statement. Complainant did not 
file a statement in reply. Only respondent C. H. Robinson Co. filed a brief. 


Findings of Fact 


1, Complainant, M. J. Duer & Co., Inc., is a corporation whose address 
is P. O. Box 606, Exmore, Virginia. 

2. Respondent, The J. F. Sanson & Sons Co. (hereafter Sanson), is a 
corporation whose address is 15 Northern Ohio Food Terminal, 4000 Orange 
Street, Cleveland, Ohio. At the time of the transaction involved herein this 
respondent was licensed under the Act. 

3. Respondent, C. H. Robinson Co. (hereafter Robinson), is a corporation 
whose address is Suite 30, 125 Mitchell Road, East Prairie, Minnesota. At the 
time of the transaction involved herein this respondent was licensed under the 
Act. 
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4. On or about July 10, 1987, complainant sold to respondent Sanson on 
a deferred billing basis, f.o.b., and shipped from loading point in Virginia to 
respondent Sanson in Cleveland, Ohio, one truckload consisting of 4000 10 Ib. 
bags of U.S. No. 1 size A white potatoes. The load of potatoes was subjected 
to a Federal-State inspection at shipping point on July 10, 1987, at 9:00 a.m. 
while on the truck. The certificate noted that the mechanical refrigeration 
unit was running and stated that the potatoes were "mostly moderately, some 
badly to slightly skinned" with "NO SOFT ROT". Grade was stated to be "U. 
S. No. 1 Size A". 

5. The potatoes arrived at destination on Sunday, July 12, 1987, and were 
unloaded by respondent Sanson into its warehouse. Sales were begun on July 
13, 1987, and on July 14, 1987, respondent Sanson requested a federal 
inspection. A federal inspection was made on July 14, 1987, at 12:05 p.m., at 
“Applicant’s Food Term. Whse.", and showed in relevant part as follows: 


Products Inspected: Round White PO T A T OE S in paper bags 
with open mesh windows printed "Triple-D Brand, U.S. No. 1, Net Wt. 
10 lbs., Grown and Packed by W.A. Davis & Sons, New Church, Va." 
Applicant states approximately 2000 bags. 


Condition of Load: Stacked on pallets at above location. 


Temperature of Product: In various bags, 69 to 76°F. 


Condition: Generally firm. Damage by numerous sunken discolored 
areas averages 1%. Soft rot in 10% of samples none, in 20% of 
samples 1%, in 70% of samples 3 to 8%, average 4%, Slimy Soft Rot 
mostly in early, some in advanced stages. 


6. Respondent Sanson’s first notice to complainant that it considered the 
load to have problems was in the form of a Mailgram received by complainant 
on July 17, 1987. The Mailgram contained a summary of the results of the 
federal inspection. 

7. Respondent Sanson rendered an accounting to complainant on August 
20, 1987, showing the sale of 2098 sacks of potatoes for gross proceeds of 
$1,539.60 from July 13, through July 27, 1987. In addition the accounting 
showed 1740 sacks dumped. A federal inspection made July 27, 1987, qualifies 
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as a dump certificate, but only covers 1000 sacks out of the 1740 sacks stated 
to have been dumped. (Such inspection disclosed that the 1000 sacks of 
potatoes to be dumped had temperatures of 84 to 85°F.) There was no 
accounting for the remaining 162 sacks of potatoes, except that 153 sacks were 
stated to have been returned from customers, with no information being given 
as to their subsequent disposition. Respondent Sanson deducted freight in the 
amount of $600.00, a commission of $226.14, inspection fees of $112.20, and 
a handling charge of $80.00, and remitted net proceeds of $489.26 to 
complainant. 

8. An informal complaint was filed on Oct. 20, 1987, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


The issue which dominated the argument between the parties herein was 
that of promptness of notice. Complainant sought to frame this issue in terms 
of notice of rejection. However, it is obvious that the potatoes were accepted 
by respondent Sanson when it unloaded such potatoes into its warehouse. 
Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 
(1980); Crown Orchard Co. v. Mid - Valley Prod. Corp., 34 Agric. Dec. 1381, 
1385 (1975); Conn & Scalise Co., Inc. v. Frank J. Crivella & Co., Inc., 20 Agric. 
Dec. 415 (1961). The argument should more properly have been framed in 
terms of notice of breach. However, the consideration of this as an issue 
ignores an issue that must be given precedence, namely, whether the accepting 
party, respondent Sanson, met its burden of proving that there was a breach 
of contract as to the potatoes. 

The contract between the parties, although on a “deferred billing" basis, 
also contemplated f.o.b. terms. The Regulations (7 C.F.R. § 46.43(i)) define 
“f.o.b." as meaning that the produce quoted or sold is to be placed free on 
board the agency of transportation “in suitable shipping condition", with the 
buyer assuming "all risk of damage and delay in transit not caused by the 
seller irrespective of how the shipment is billed." “Suitable shipping condition" 
is defined as meaning, in relation to direct shipments, "that the commodity, at 
time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the 
parties." 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. 
§ 46.43(j)) which require delivery to contract destination "without abnormal 
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deterioration", or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations. See 
Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. 
It must also be in such a condition at the time of shipment that it will make 
good delivery at contract destination. It is, of course, possible for a 
commodity that grades U.S. No. 1 at time of shipment} and is shipped under 
normal transportation service and conditions, to fail to make good delivery at 
destination due to age or other inherent defects which were not present, or 
were not present in sufficient degree to be cognizable by the federal inspector, 
at shipping point. Conversely, since the inherently perishable nature of 
commodities subject to the Act dictates that a commodity cannot remain 
forever in the same condition, the application of the good delivery concept 
requires that we allow for a "normal" amount of deterioration. For all 
commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or "abnormal" deterioration is 
judicially determined. See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce 
Co., 39 Agric. Dec. 703 (1980). The United States Standards for Grades of 
Potatoes (7 C.F.R. § 51.1540 et seg. provide a tolerance, as to the U. S. No. 
1 grade, of 1% for potatoes affected by soft rot. Assuming normal 
transportation, potatoes could have 2% decay on arrival at destination and still 
be deemed to have made good delivery. See Pope Packing & Sales, Inc. v. 
Santa Fe Veg. Growers Coop. Ass’n., 38 Agric. Dec. 101 (1979). The federal 
inspection applicable to the subject potatoes was made, not on the day of 
arrival, but two days thereafter. While this is by no means too remote in time 
from date of arrival to be of use in our determination of good delivery, it is 
a factor which must be taken into consideration since we must attempt to 
determine condition at time of arrival, and not two days thereafter. A further 
factor to be considered is that the temperatures recorded two days following 
arrival were somewhat high. A far greater difficulty, however, lies in the 
extent of the inspection in question. While the shipment consisted of 4000 
sacks of potatoes, the inspection covered only 2000 sacks according to the 
applicant’s statement. An inspection of only half a load cannot be taken as 
indicative of the condition of the load as a whole. See Mutual Vegetable Sales 
v. Select Distributors, 38 Agric. Dec. 1359 (1979), and Mario Saikhon v. 
Russell-Ward Co., Inc., 34 Agric. Dec. 1940 (1975). If, following the method 
in Louis Caric & Sons v. Ben Gatz, 38 Agric. Dec. 1486 (1979), we were to 
assume that the half load not inspected contained no decay, we would arrive 
at an average for the load of only 2% decay which is within the bounds of 





M. J. DUER & CO., INC. v. THE J. F. SANSON & SONS CO. 625 
49 Agric. Dec. 620 


good delivery. We conclude that respondent Sanson has failed to meet its 
burden of proving by a preponderance of the evidence that the subject 
potatoes did not make good delivery. 

The term “deferred billing" is not defined in the Department’s regulations 
and has no fixed meaning within the produce industry. See Northwest Fruit 
Sales, Inc. v. The Norinsberg Corp., 39 Agric. Dec. 1556 (1980). Complainant 
initially, in the informal complaint, described the contract between the parties 
as "Price Arrival", and respondent Sanson described the contract terms as “on 
a deferred billing basis; i.e. price after sale." In either event the price was 
".. left to be agreed by the parties and they fail[ed] to agree . . .," and we are 
therefore relegated to the resolution set forth by UCC § 2-305, namely"... 
the price is a reasonable price at the time of delivery... ." 

Market News Service reports for Pittsburgh, Pennsylvania, the closest 
market to Cleveland, Ohio for which such reports are available, show Virginia 
round white potatoes in 10 Ib. bags selling on July 13, and 14, at $1.50 to $1.60 
per bag. We will therefore take $1.55 as the price which these potatoes 
should have brought in Cleveland on arrival. The deduction of freight in the 
amount of $600.00, and a reasonable profit of 15% of the selling price, or 
$930.00, leaves $4,670.00 as the sum for which respondent Sanson should be 
held liable herein. This respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. The complaint as against respondent Robinson, 
since it is framed in the alternative, should be dismissed. 


Order 


Within 30 days from the date of this order, respondent Sanson shall pay 
to complainant, as reparation, $4,670.00, with interest thereon at the rate of 
13% per annum from August 1, 1987, until paid. 

The complaint against respondent Robinson is dismissed. 

Copies of this order shall be served upon the parties. 
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SUNFRESH, INC. v. PAMELA A. BROWN, d/b/a BROWN & BROWN 
and/or STAN C. BROWN, d/b/a B.J.B. 

PACA Docket No. R-89-181. 

Decision and Order issued March 26, 1990. 


Suitable shipping condition rule - good delivery - relation to U.S. Grade Standards. 


Onion sold as U.S. No. 1, f.0.b., and which failed to grade U.S. No. 1 at time of prompt federal 
inspection at destination due to defects in excess of tolerances allowed by U.S. Grade Standards, 
were nevertheless found to have made good delivery under the suitable shipping condition rule. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 


amount of $6,800.50 in connection with a transaction in interstate commerce 
involving a truckload of onions. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondents did not file answering 
statements. None of the parties filed briefs. 


Findings of Fact 


1. Complainant, Sunfresh, Inc., is a corporation whose address is P. O. 
Box 400, Royal City, Washington. 

2. Respondent, Pamela A. Brown, is an individual whose address is P. O. 
Box 73, Hereford, Texas. At the time of the transaction involved herein this 
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respondent was licensed under the Act and was doing business as Brown and 
Brown (hereafter Brown) in Sierra Vista, Arizona. 

3. Respondent, Stan C. Brown, is an individual doing business as B.J.B. 
(hereafter B.J.B.), whose address is P. O. Box 2100, Saratoga, California. At 
the time of the transaction involved herein this respondent was licensed under 
the Act. 

4. On or about February 11, 1987, complainant sold to respondent B.J.B., 
through respondent Brown acting as broker, and on February 13, 1987, 
shipped from loading point in the state of Washington to respondent B.J.B. 
in Saratoga, California, one truckload consisting of 880 50 Ib. sacks of U.S. 
No. 1 medium yellow onions at $7.85 per sack, f.o.b., or a total price of 
$6,908.00. 

5. Following arrival of the onions at destination in Saratoga, California, 
such onions were federally inspected on February 17, 1987, at 1:25 p.m. at the 
request of respondent B.J.B. while still on the truck, with the following results 
in relevant part: 


WHERE INSPECTED: Receiver’s Dock 


Condition of Equipment: Temperature control unit not in operation. 
Metal ribbed floor. Doors open. 


Products inspected: Yellow Globe ONIONS in open mesh sacks 
printed "Washington Sun Fresh Onions, Shipped By Sun Fresh Inc., 
Royal City, Washington, 50 LBS. Net WT." 880 sacks noted. 


Condition of Load: Through load, 2 pallets wide, 3 to 4 rows, 7 layers 
per pallet. 


Temperature of Product: STOCK NEAREST REAR DOORS: Top 
layer 52 degrees F. Bottom layer 54 degrees F. 1/2 LENGTH: Top 
layer 52 degrees F. Bottom layer 54 degrees F. STOCK NEAREST 
FRONT; Top layer 52 degrees F. Bottom layer 54 degrees F. 


Size: From 2 1/4 to 3 1/4 inches in diameter. No offsize. 


Quality: Mature, clean and bright. Generally well shaped. Grade 
defects average 1%, misshapen. 
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Condition: Generally firm and mostly dry, some damp. Range from 1 
to 11%, average 5% damage by new root growth. Average 1% damage 
by visible sprouts 1 1/2 to 2 inches in length. Average 1% decay. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1- 
Medium only account of condition. 


6. Respondent B.J.B. accepted the onions by unloading them from the 
truck, and has paid complainant only $107.50. 

7. An informal complaint was filed on March 16, 1987, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


There appears to be some confusion in the pleadings as to which 
respondent purchased the subject onions and which acted as broker. All of 
the documentation indicates that respondent B.J.B. was the purchaser and the 
question is decisively disposed of by a letter from Stan Brown signed as owner 
of B.J.B., written to this Department during the informal stages of this 


proceeding, and included as a part of the Department’s report of investigation. 
Such letter states in relevant part as follows: 


On February 10th of 1987 B.J.B. purchased, through Brown and Brown 
of Salinas, a load of U.S. No. 1 medium yellow onions from Sunfresh, 
Inc. of Royal City, Washington. On the weekend of February 14th the 
onions were loaded and shipped .... The onions arrived in San Jose, 
CA on Monday afternoon February 16, 1987. 


Our customer, San Jose Potato and Onion, called to inform us that he 
was rejecting the load due to internal and external sprouting. 


We notified Brown and Brown of this and then called for a Federal 
inspection on February 16. The Federal inspection was taken on 
February 17th.... 


We conclude that the onions were purchased by respondent B.J.B. 
Accordingly the complaint as against respondent Brown should be dismissed. 
Respondent B.J.B. contends on the basis of the federal inspection that 
complainant breached the contract of sale and that respondent B.J.B. is 
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therefore entitled to damages resulting from the breach which amount to all 
but $107.50 of the original invoice price. It is undisputed that the onions were 
sold as U.S. No. 1, f.o.b. The Regulations (7 C.F.R. § 46.43(i)) define “f.o.b." 
as meaning that the produce quoted or sold is to be placed free on board the 
agency of transportation "in suitable shipping condition", with the buyer 
assuming “all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed." "Suitable shipping condition” is 
defined as meaning, in relation to direct shipments, "that the commodity, at 
time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the 
parties." See 7 C.F.R. § 46.43 (j). 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. 
§ 46.43(j)) which require delivery to contract destination "without abnormal 
deterioration", or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations. See 
Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. 
It must also be in such a condition at the time of shipment that it will make 
good delivery at contract destination. It is, of course, possible for a 
commodity that grades U.S. No. 1 at time of shipment, and is shipped under 
normal transportation service and conditions, to fail to make good delivery at 
destination due to age or other inherent defects which were not present, or 
were not present in sufficient degree to be cognizable by a federal inspector, 
at shipping point. Conversely, since the inherently perishable nature of 
commodities subject to the act dictates that a commodity cannot remain 
forever in the same condition, the application of the good delivery concept 
requires that we allow for a "normal" amount of deterioration. For all 
commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or "abnormal" deterioration is 
judicially determined. See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce 
Co., 39 Agric. Dec. 703 (1980). 

The case of lettuce provides an illustration of another facet of the suitable 
shipping condition rule which is often overlooked. The United States 
Standards for Grades of Lettuce (7 C.F.R. § 51.2510 et seq.) allow lettuce to 
grade U.S. No. 1 with 1% decay at shipping point or 3% decay at destination. 
The good delivery standards, however, allow an additional "2 percent decay 
... in excess of the destination tolerances provided . . . in the U.S. Standards 
for Grades of Lettuce." Thus lettuce sold as U.S. No. 1, f.0.b., could have 4% 
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decay at destination and therefore fail to grade U.S. No. 1, but nevertheless 
make good delivery since the amount of decay would not exceed the total of 
5% allowed by the good delivery standards. Of course, in the case of other 
commodities for which specific good delivery standards have not been 
promulgated, the concept of good delivery allows a similar expansion of any 
destination grade tolerances under the judicial determination of good delivery. 
See G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972), and Lake 
Fruit Co. v. Jackson, 18 Agric. Dec. 140 (1959). 

In the present case the United States Standards for Grades of Onions 
(Other Than Bermuda-Granex-Grano and Creole Types), 7 C.F.R. § 51.2830 
et seq., provide a tolerance for defects (other than peeling) of 5% including 
not more that 2% for any onions which are affected by decay or wet sunscald. 
Thus the subject onions, containing as they did a total average of 8% defects 
at time of inspection were certainly correctly found not to grade U.S. No. 1. 
However, the onions were sold as U.S. No. 1, f.o.b., and were required to be 
U.S. No. 1 only at time of shipment. Thus the real question that determines 
whether there was a breach on the part of complainant is not whether the 
onions graded U.S. No. 1 on arrival at destination, but whether they were in 
suitable shipping condition when loaded for onions sold as U.S. No. 1. The 
8% total defects exceeds the tolerance by only 3 percentage points and 
includes only half the tolerance allowed for decay. We find that these onions 
made good delivery. See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 
Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 
1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines 
Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 

Even had these onions exceeded the defects shown by the Februray 17, 
inspection we would still be unable to find for respondent in this proceeding, 
since there is indication that transportation service and conditions were not 
entirely normal. It is pertinent to note this point since following notice of the 
results of the February 17, inspection complainant requested a federal appeal 
inspection, and a further federal inspection was made the following day. This 
inspection also showed a total of 8% defects, but showed 3% decay rather 
than 1%. This quantity of decay, if present on arrival, would place the load 
right at the borderline of what we could allow for good delivery. However, 
in this case the onions had arrived two days earlier, on the 16th, and also the 
temperatures present, as shown by the first inspection were approximately 20 
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degrees higher than recommended for transportation of onions.’ We have no 
hesitation in finding that respondent B.J.B. has failed to meet its burden of 
proving by a preponderance of the evidence that complainant breached the 
contract of sale. 

Respondent B.J.B. accepted the onions, and having failed to prove a 
breach on complainant’s part is liable for the full purchase price of the onions, 
or $6,908.00, less the $107.50 already paid, or $6,800.50. This respondent’s 
failure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,800.50, with interest thereon at the rate of 13 
percent per annum from March 1, 1987, until paid. 

The complaint as against respondent Brown is dismissed. 

Copies of this order shall be served upon the parties. 


DEAN MARKEL vy. E. K. BARE & SONS, INC. 
PACA Docket No. R-89-262. 
Decision and Order issued May 7, 1990. 


Express warranty - of potatoes to chip, does not give buyer right to make arbitrary rejection. 


Evidence - burden of proof - on seller where rejection was effective to prove rejection wrongful, 
and circumstances raising suspicions as to buyer’s motives for rejection do not meet burden. 


Contracts - waiver of provision - failure to convey notice of election to treat as null and void. 


Contracts - interpretation of provision giving buyer right to supply transportation, where seller 
demands right to provide transportation. 


'The warranty of suitable shipping condition is made applicable only when transportation 
services and conditions are normal. It is well established that where the question of abnormality 
of transportation service is raised, either by a party or on the face of the record, a buyer who 
has accepted a commodity has the burden of proving that transportation service and conditions 
were normal. Admiral Packing Co. v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave 
Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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Parties entered into installment contract calling for the future delivery of potatoes which seller 
expressly warranted to chip on arrival without specifying any color criteria or other perimeters 
of quality. It was stated that while under such terms the receiver was the sole right to decide 
whether potatoes would chip receiver could not arbitrarily apply its standard so as to accept and 
reject potatoes of same characteristics. Seller, however, failed to meet its burden of proving 
effective rejections wrongful by evidence which served only to throw suspicion on buyer’s motive 
for such rejections. Buyer was held to have waived certain contract provisions, and to have failed 
to give notice of election to treat contract as null and void under provision giving it right to do 
so. Seller was not entitled to recover for buyer’s failure to take delivery of balance of contract 
where contract gave buyer right to supply trucks and seller insisted on making future deliveries 
in its own trucks. 


George S. Whitten, Presiding Officer. 

W. R. Goulet, Jr., Grafton, ND, for Complainant. 

R. Douglas Good, New Holland, PA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $46,506.52 in connection with a contract calling for the shipment 
of potatoes in interstate commerce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 


Findings of Fact 


1. Complainant, Dean Markel, is an individual whose address is Hoople, 
North Dakota. 
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2. Respondent, E. K. Bare & Sons, Inc., is a corporation whose address 
is P. O. Box 1, Bird-in-Hand, Pennsylvania. At the time of the transactions 
involved herein respondent was licensed under the Act. 

3. On April 6, 1987, complainant (designated Grower) and respondent 
(designated Dealer) entered into a written contract calling for the future sale 
by complainant to respondent of 20,000 cwt. of chipping potatoes at the 
following schedule of prices: $2.85/cwt. at harvest; $3.35/cwt. in November; 
$3.55/cwt. in December; $3.75/cwt. in January; $4.20/cwt. in February; 
$4.65/cwt. in March; and $5.15/cwt. in April. The contract further provided 
in relevant part as follows: 


Grower shall grade and load Contract Potatoes in bulk F.O.B. 
Growers packing shed in trucks provided by Dealer beginning 
September 10, 1987 and ending April 15, 1988, subject to available 
transportation. 


The obligation of Dealer to accept, buy, and/or pay for the 
Contract Potatoes is expressly conditioned upon: 


1. Receiving processor’s satisfaction that the Contract 
Potatoes are of good chipping quality; 


2. Dealer’s satisfaction that the Contract Potatoes are of 
good chipping quality. Dealer shall be the sole judge and shall 
have the sole right to determine whether Dealer is in good faith 
satisfied or dissatisfied with the chipping quality of the Contract 
Potatoes; and 


3. Contract Potatoes shall be 85% U.S. No. 1, 1-7/8" 
minimum size. 


If any load of Contract Potatoes fails to meet any of the above 
conditions; then Dealer shall not be obligated to accept, buy and/or 
pay for any of the Contract Potatoes. In addition; Dealer may elect to 
treat this contract as null and void. Grower shall be responsible for all 
freight charges related to the transportation of any Contract Potatoes 
rejected by a receiving processor. Dealer reserves the right to accept 
or reject the Contract Potatoes upon delivery to the receiving 
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processor. Dealer agrees to pay for the contract potatoes accepted by 
Dealer within thirty days after loading. 


On the same day the parties signed a second contract which was identical to 
the contract cited above except that in place of the 20,000 cwt. specification 
it provided as follows: "OPTION: 5,000 CWTS. Chipping Potatoes; same 
prices as [first contract]." 

4. Respondent took 6,475.3 cwt. of potatoes from August 31, through 
September 10, 1987, at the contract rate of $2.85 per cwt. In September of 
1987, respondent came to complainant and informed him that a certain 
quantity of potatoes would be taken at open market prices but not at contract 
prices. Complainant insisted that he should be getting contract price and was 
told by respondent that the contract would be fulfilled later but that any sales 
at that time would have to be for market price. From September 15, through 
19, 1987, respondent took 8 loads totaling 4,085.60 cwt. and paid for them at 
$1.50 per cwt. for the first 2,077.2 cwt. and at $1.25 per cwt. for the remaining 
2,008.4 cwt. Although complainant periodically urged respondent to take 
more potatoes under the contract respondent did not take any more until 
March of 1988. From March 5, through 25, respondent took 6 truckloads. 
The first 4 of these truckloads, shipped from the Sth through the 15th, and 
totaling 1,936.6 cwt. were accepted, but complaints were made as to the last 
two loads shipped on the 15th. The last two loads, shipped on the 18th and 
25th, were rejected at the receiving plants. Following these rejections 
complainant and respondent’s Jacob Bare had a heated discussion by phone 
on or about March 31, 1988. At that time respondent offered to send two 
more trucks to pick up potatoes and complainant stated that he wanted to 
send the potatoes on his own trucks so that his drivers could verify any 
problems. Respondent refused to allow this and, as complainant refused to 
ship by respondent’s trucks, no further potatoes were taken under the 
contract. 

5. An informal complaint was filed on June 27, 1988, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant brings this action alleging failure of respondent to take 
delivery under the two contracts of a balance of 12,416.8 cwt. of potatoes, and 
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seeks damages for such failure based upon the difference between the contract 
price at the close of the contract period and the amounts realized by 
complainant from the resale of a portion of the alleged remaining balance of 
potatoes.’ Complainant alleged in the formal complaint that 12,583.2 cwt. 
were shipped under the contracts, but in his opening statement complainant 
supplied a detailed listing of the loads shipped under the contract, and such 
loads total only 9,454.3 cwt. Respondent did not object to either figure and 
we have found that the listing detailed in the opening statement represents the 
amount shipped. However, any recovery would be restricted to the amounts 
alleged in the formal complaint. 

The contracts between the parties concerned chipping potatoes, and the 
buyer’s duty to accept was expressly conditioned upon the receiving plant’s 
satisfaction that the potatoes were of good chipping quality. An important 
component of chipping quality is the color of chip that is produced upon 
cooking. What is a desirable and acceptable color varies somewhat with 
geographical area, and presumably may also vary with the peculiar standards 
of a particular brand. It is entirely possible to specify in a contract the degree 
of color, as well as other perimeters of quality, according to acknowledged 
industry standards. Complainant chose to enter into a contract that contained 


no such specifications. Under these circumstances the receiving plant’s 
standards control.? However, this does not mean that a buyer of chipping 
potatoes can use arbitrary or unreasonable standards. It must apply the same 
standards to non contract and contract potatoes and proof that it both 
accepted and rejected potatoes of the same chipping quality would be 
sufficient to establish commercial bad faith and a breach of contract. In other 
words the wording of numbered paragraph 2 of the quoted contract would not 


'This is of course an impermissible method of computing damages under the circumstances 
of this case. The resale of the product not taken by respondent did not take place until some 
5 months after the last date for performance under the contract, and only approximately one half 
of the remaining product was resold, with no explanation as to what happened to the remaining 
portion. The correct measure of damages would be the difference between the market price at 
the time and place for tender and the unpaid contract price together with any incidental 
damages, but less expenses saved in consequence of the buyer’s breach. UCC § 2-708. The 


provisions of § 2-709 must be read in the light of the fact that we are here dealing with 
perishables. 


*See Nicolls v. Fairmount Foods Co., 38 Agric. Dec. 469 (1979); Warren Fairbrother v. Gulf 
Farms, 28 Agric. Dec. 612 (1969); and Lipoma v. Red Dot Food, Inc., 12 Agric. Dec. 1335 (1953). 
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be interpreted by us to allow a buyer to be arbitrary as to what potatoes it 
accepted or rejected, nor could such paragraph be reworded to achieve such 
an effect, since such would be unconscionable and against public policy. 

In this case respondent rejected the last two loads of potatoes. 
Complainant has not questioned the effectiveness of these rejections but has 
questioned whether they were rightful.? Where an effective rejection is made 
the seller has the burden of proving by a preponderance of the evidence that 
the goods conformed to contract.‘ In this case complainant entered into 
contracts that made it very difficult to meet this burden. However, it was not 
impossible. The pertinent records of the receiving plants as well as testimony 
of receiving personnel could have been subpoenaed. Complainant did not 
choose to follow this procedure, but instead relied upon evidence which 
tended to throw suspicion upon the validity of the rejections. Complainant 
submitted an industry news letter which indicated that one of the rejected 
loads was rejected from a plant which had a rejection rate above 10% whereas 
the industry average was 2.5%. However, complainant’s records appear to 
show that such load was first rejected by a plant against whom no such 
accusation of higher than average rejection rate was made.’ The other 
factors cited by complainant include respondent’s failure to take potatoes 
under the contract between September and March, and the continuing 
differential between contract price and market price that prevailed throughout 
the contract period. These, and other circumstances as well, may be 
suspicious, however, they do not establish a substantively wrongful rejection 
by the requisite proof. 

Although the parties entered into written contracts their relevant 
communications thereafter, at least as far as this record shows, were all 
verbal. The parties characterizations of these communications are in many 
points extremely divergent. However, it is clear that respondent did not take 


*See Pope Packing & Sales v. Santa Fe Veg. Growers Coop. Assn., 38 Agric. Dec. 101 (1979). 


“Bud Antle, Inc. v. J. M. Fields, Inc. a/t/a Worldwide Produce, 38 Agric. Dec. 844 (1979); 
Tenneco West, Inc. v. Gilbert Distributing Co., 38 Agric. Dec. 488 (1979); Heggeblade-Marguleas- 
Tenneco v. Fisher Foods, 33 Agric. Dec. 1443 (1974); and Bud Antle,Inc. v. The Bohack Corp., 32 
Agric. Dec. 1961 (1973). 


‘Complainant alleges that the plant that rejected one of the rejected loads was rejecting 
"every fourth load of potatoes they receive," but complainant’s own evidence only shows a 
rejection rate of “higher than 10%." 
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delivery of a substantial balance of potatoes under the contract. There are 
several factors which should be considered in the light of this fact. First, the 
contract provides in part that "If any load of Contract Potatoes fails to meet 
any of the above conditions; then Dealer shall not be obligated to accept, buy 
and/or pay for any of the Contract Potatoes." However, respondent waived 
this provision when on March 31, according to its own admission, its Jacob 
Bare "spoke with Dean Markel and offered to provide him with two (2) trucks 
to be loaded for the weekend... ."° Second, the contract provided that: "In 
addition; Dealer may elect to treat this contract as null and void." However, 
respondent never conveyed this election to complainant. Finally, we must ask 
whether complainant’s refusal to ship on March 31, unless it could ship on its 
own trucks, runs afoul of a right, accruing to respondent under the contract, 
to supply the trucks. Obviously, respondent was precluded by complainant 
from fulfilling the contract in the manner called for in the contract. The 
question then becomes, was respondent required at this point, under any legal 
theory, to supply complainant with addresses of destination plants to which 
complainant could then ship the balance of the potatoes in its own trucks? 
On the facts of this case we think not. We are left by this record completely 
in the dark as to what, if any, special benefits respondent might have expected 
to receive from furnishing the transportation. However, it must not be 
forgotten that in an f.o.b. sale the buyer is responsible for any harm to the 
perishable commodity arising out of any transportation problem. In addition, 
complainant never alleges that it told respondent that complainant would bear 
the cost of the freight under its proposal that complainant ship in his own 
trucks, although complainant does allege that it was his intent to bear such 
cost. We are unable to say that the value to respondent of being able to 
supply the trucks was insubstantial.” Under these circumstances we must view 
complainant’s own actions as having unjustifiably prevented respondent from 
taking the balance of the contract. The complaint should be dismissed. 


‘Respondent does not admit to complainant having requested at this time to send the 
potatoes on its own trucks, but we have found as a matter of fact that such a request was made. 


7It appears to us that the provisions of UCC §§ 2-610 and 2-612 relative to non-conformities 
that substantially impair the value of an installment or of the whole contract might be taken as 
referring to the subject matter of the contract rather than to the manner of its performance. 
However, our holding herein does not necessitate our deciding this point. 
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Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


STEVE DART, INC. v. MECCA FARMS, INC. 
PACA Docket No. R-89-293. 
Decision and Order issued May 9, 1990. 


Standards of "good faith" under UCC § 2-603. 


Where buyer rejected produce due to its failure to meet requirement of contract that it conform 
with the government pesticide tolerances of buyer’s jurisdiction, and undertook with seller’s 
knowledge to secure return of produce to seller’s jurisdiction where it could be legally resold, 
and was informed by customs broker that return would likely not be possible, buyer’s subsequent 
dumping of produce, under all circumstances of case, was found to fall within good faith 
requirement of section 2-603 of UCC. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $5,192.50 in connection with a transaction in foreign commerce 
involving a truckload of green peppers. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant, and 
including a counterclaim in the amount of $4,837.00 arising out of the same 
transaction. Complainant filed a reply to the counterclaim denying any 
liability thereunder. 

The amount claimed in the formal complaint or counterclaim does not 
exceed $15,000.00, and therefore the shortened method of procedure provided 
in the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
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procedure the verified pleadings of the parties are considered a part of the 
evidence in the case as is the Department’s report of investigation. In 
addition the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


Findings of Fact 


1. Complainant, Steve Dart, Inc., is a corporation whose address is 775 du 
Marché Centrale, Montreal, Quebec H4N 1K1 Canada. Complainant is not 
licensed under the Act. 

2. Respondent, Mecca Farms, Inc., is a corporation whose address is P.O. 
Box 3815, Lantana, Florida. At the time of the transaction involved herein 
respondent was licensed under the Act. 

3. On or about March 2, 1988, complainant purchased from respondent 
one truckload containing 1,383 1-1/9 bushel cartons of small green peppers 
at $3.00 per carton, f.o.b. Lantana, Florida. It had been previously agreed 
between the parties that peppers supplied by respondent would be free of the 
insecticide acephate due to the requirement of the government of Canada 
prohibiting the import of produce with such chemical present in greater 
quantities than 0.1 part per million. 

4. The peppers were shipped on March 3, 1988, from loading point in 
Lantana, Florida, and arrived at complainant’s place of business on the 
morning of March 7, 1988. On the same morning at about 8:30 inspectors of 
the Canada Health & Welfare Department arrived at the complainant’s 
warehouse and took samples of the peppers for analysis. Complainant was 
informed by the inspectors that while it could proceed to sell the peppers 
pending results of the analysis, if the analysis showed presence of acephate in 
excess of the allowable amount complainant would be responsible for 
retrieving the produce. Complainant’s vice president, Joe Klein, who was 
handling the transaction on complainant’s behalf decided not to unload any 
of the peppers and immediately notified the person with whom he had dealt, 
Mr. Andolina, respondent’s in house broker, of what had occurred. Mr. 
Andolina referred Mr. Klein to respondent’s business manager, Gary Smigiel, 
to whom Mr. Klein conveyed the same information. 

5. On Tuesday, March 8, 1988, Mr. Klein was notified by the Canadian 
authorities that acephate had been found in the peppers but that the quantity 
had not yet been determined. The trailer was then sealed by the authorities 
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pending receipt of this information. On Wednesday morning, March 9, the 
authorities informed complainant that the analysis showed that the peppers 
contained in excess of the allowed tolerance of acephate’ and that the 
peppers could not be sold in Canada. 

6. After receiving the results of the analysis Mr. Klein called Mr. Smigiel 
on Wednesday morning and informed him of what had occurred and that the 
peppers could not remain in Canada. Mr. Smigiel then requested that 
arrangements be made to send the peppers to Syracuse, New York. In 
conformity with this request Mr. Klein arranged with a U.S. customs broker 
to facilitate the movement of the peppers back into the United States and 
dispatched the truck to the bordercrossing where it arrived on the afternoon 
of Wednesday, March 9. However, the customs broker could not locate the 
proper Food and Drug Administration official to authorize reentry into the U. 
S. The truck returned to Montreal on Wednesday evening and Mr. Klein 
contacted Mr. Smigiel with an update of what had occurred. At that time Mr. 
Klein and Mr. Smigiel agreed that since respondent was being pressed for a 
decision as to dumping the peppers by Canadian officials and it was 
unreasonable to tie up the truck any longer, the peppers should be dumped 
if they could not be crossed by noon the following day. 

7. On the following day, Thursday, March 10, the truck returned to the 
border. At about 9:30 a.m. the customs broker called and reported that the 
Food and Drug Administration had ruled that the peppers could not reenter 
the U.S. unless they were sent for chemical analysis again, a process that 
would take three or four working days. The customs broker stated that he 
was working on getting this decision reversed. Mr. Klein then tried to contact 
Mr. Smigiel who was not in. However, Mr. Klein left word for Mr. Smigiel 
to call as soon as possible regarding dumping the peppers in line with their 
agreement of the preceding evening. Mr. Klein then made an appointment 
with the Canadian Agriculture Department to have an inspector present at 
1:00 p.m. that day in order that the load might be certified for dumping. No 
return call was received from Mr. Smigiel and the load was dumped at about 
1:00 p.m. 

8. According to market reports issued by the Canadian Government, small 
green peppers from Florida, in 1-1/9 bushel containers, were selling on the 
Montreal market March 7, through 9, 1988, for $7.95 Canadian. The cost of 


*The Canadian tolerance was 0.1 parts per million, and the amount found by the analysis was 
0.96 parts per million. The U. S. tolerance was stated in the record to be 4 parts per million. 
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trucking from Florida to Montreal was $2,200.00 Canadian. Complainant paid 
the trucker an additional $2,200.00 for the time he was laid over with the 
peppers sealed in his truck, and incurred an additional cost for dumping of 
$105.00, and labor for dumping of $180.00 in Canadian funds. 

9. An informal complaint was filed on August 19, 1988, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


The parties are in basic agreement as to the facts as set forth in findings 
of fact 1 through 5. Mr. Smigiel, however, in respondent’s answering 
statement, maintains that upon learning of the failure of the peppers to meet 
Canadian import requirements he contacted a Tim Cousins of the Food and 
Drug Administration who advised him that a Mr. Russ Miller of FDA in 
Buffalo had authority to re-admit the load back into the United States. Mr. 
Smigiel stated further: 


I CONTACTED MR. MILLER, ADVISED HIM OF THE 
SITUATION AND HE SAID HE WOULD CHECK IT OUT. ON 
MARCH 10, 1988, AT APPROXIMATELY 11:30 A.M., MR. 
MILLER ADVISED ME HE HAD CLEARED THE LOAD FOR 
RE-ENTRY INTO THE UNITED STATES. ... IN MY 
CONVERSATION WITH DART’S REPRESENTATIVE, I HAD 
UNEQUIVOCALLY ADVISED THEM NOT TO TAKE ANY 
STEPS TO DESTROY THE LOAD IN QUESTION WITHOUT 
CONSULTING ME. WHEN I CALLED DART AT 
APPROXIMATELY 12:30 ON MARCH 10, 1988, IWAS TOLD THE 
PEPPERS HAD BEEN DESTROYED CONTRARY TO MY 
SPECIFIC INSTRUCTIONS. 


The statement quoted above conflicts, however, with an earlier statement from 
Mr. Smigiel made in a letter dated March 12, 1988, addressed to Joe Klein of 
complainant and included as an exhibit to the Department’s report of 
investigation. In such statement Mr. Smigiel says that Mr. Cousins advised 
him on the date of the writing of the letter that the load had been authorized 
for reentry before noon on the 10th: 


If you will recall the sequence of events leading up to the unauthorized 
dumping of the pepper, we first discussed this matter mid-afternoon on 
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March 9, 1988 at which time you informed me that you were not sure 
if the load could be cleared to be returned to the United States but 
that you had retained Derringer and Co. and their employee, Mr. Bud 
Oulett to handle the matter at the border. I immediately contacted 
Mr. Oulett who informed me that he was dealing with Mr. Tim 
Cousins of the Food and Drug Administration who would have to O.K. 
clearance of the load into the United States. Early Thursday morning, 
the 10th of March I immediately contacted Mr. Cousins who advised 
me to contact Mr. Russ Miller in the Buffalo office of the Food and 
Drug Administration who had the authority to clear the load. After I 
talked to Mr. Miller he advised me that Mr. Cousins would further 
check with Canadian customs and if the level of Orthene” found was 
less than 4 parts per million that the load would be cleared. Mr. 
Cousins advised me this date that before noon on March 10, 1988 he 
had authorized the load to enter the United States as the Canadian 
tests performed indicated that there were 0.9 parts per million of 
Orthene on the produce. 


The alleged phone call at 12:30 p.m. on the 10th is not mentioned in the 
March 12 letter quoted above. Even had we accepted Mr. Smigiel’s version 
of the events of March 10, as set forth in the answering statement, respondent 
would still need to explain why there was an hour delay in conveying the 
information allegedly received at 11:30 a.m. to complainant. Had the alleged 
12:30 p.m. call to complainant been made immediately after receipt of the 
alleged call from the FDA at 11:30 a.m., complainant would have been 
reached before the dumping took place. 

Section 2-603 of the Uniform Commercial Code covering a "Merchant 
Buyer’s Duties as to Rightfully Rejected Goods" is informative as to how the 
situation before us should be viewed.? Such section provides in relevant part 
that: 


7A trade name for acephate. 


*We are not oblivious to the obvious choice of law problem. However, the parties offered 
no argument or briefing as to this question, and our default application of U. S. law should not 
be taken as precedent in any subsequent case. Nevertheless, we think it appropriate to note that 
as the commercial law of the two jurisdictions derives from the same ultimate source it is likely 
that a Canadian forum would arrive at the same disposition of this case that we have. 
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(1) ..., when the seller has no agent or place of business at the 
market of rejection a merchant buyer is under a duty after rejection of 
goods in his possession or control to follow any reasonable instructions 
received from the seller with respect to the goods and in the absence 
of such instructions to make reasonable efforts to sell them for the 
seller’s account if they are perishable or threaten to decline in value 
speedily. ... 


(3) In complying with this section the buyer is held only to good 
faith and good faith conduct hereunder is neither acceptance nor 
conversion nor the basis of an action for damages. 


We think it is clear that a rejection of the peppers was accomplished by 
complainant. Prompt notice was given to respondent of the pending chemical 
analysis by the Canadian authorities and of all subsequent developments 
leading up to the mutual agreement that respondent would take back the 
peppers for sale in the U. S. Furthermore, respondent was made aware at 
that point of complainant’s retention of the customs broker to facilitate the 
crossing of the goods into the U. S., and did not object in any way. 
Respondent was also aware on the evening of the 9th that the truck, which 
was still under seal, had been refused crossing at the border and had been 
sent back to complainant. While respondent was trying to get permission for 
the truck to cross back into the U. S., it was also aware that the customs 
broker was also trying to achieve the same object, and respondent was, by its 
own admission, in direct contact with the customs broker. Meanwhile, extra 
trucking charges were being incurred and the peppers’ useful life was 
diminishing. Complainant then received word on the morning of the 10th 
from the customs broker that a new chemical analysis would likely have to be 
made and that this would take three or four days. At this point complainant’s 
Mr. Klein tried to contact respondent’s Mr. Smigiel and was unable to do so, 
but left word for him to call as soon as possible. Complainant was then 
confronted with the choice of waiting indefinitely for Mr. Smigiel’s call and 
thus possibly incurring another day’s trucking charge, or beginning steps that 
could allow the peppers to be dumped that day if no call from Mr. Smigiel 
was received. Complainant chose the latter course of action and we deem it 
to have been reasonable under the circumstances. Certainly it met the good 
faith standards of section 2-603. In all of this discussion it should be kept 
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firmly in mind that the difficulties with which we are concerned originated 
with respondent’s breach, and that respondent was aware of the continuing 
control that complainant was exercising over the peppers prior to their 
crossing back into the U. S. It is our opinion that complainant should not be 
held liable to respondent for the dumping of the peppers. 

Where the buyer rightfully rejects it may recover damages for non-delivery 
as provided in section 2-713 of the UCC.‘ Such section states in relevant part 
that the measure of damages in such a case is "the difference between the 
market price at the time when the buyer learned of the breach and the 
contract price together with any incidental and consequential damages .. ., but 
less expenses saved in consequence of the seller’s breach." Complainant, using 
the Canadian Market report quoted in the findings, computed the market 
value of the load as $10,994.85 Canadian. Complainant then deducted the 
cost of freight from Florida to Canada, or $2,200 Canadian, for a net of 
$8,794.85 Canadian. This amount was then converted to $7,283.50 in U. S. 
funds, and the invoice price of $4,149.00 was deducted to yield a net that 
would have been realized in U. S. funds of $3,134.50. We deem this 
computation of damages to be reasonable and find that such amount is due 
from respondent to complainant. In addition complainant sought to recover 
incidental damages totaling $285.00 Canadian for expenses incurred in 
connection with dumping which we find to be reasonable, and $2,200 
Canadian in extra freight to which respondent has objected strenuously on the 
grounds that it exceeds normal layover charges. Complainant made no 
effective rebuttal to this allegation by respondent, and as respondent has 
consented to $150.00 per day as being within the customary range for layover 
charges we will award complainant such amount for the three day layover. 
The conversion factor which complainant used was .828155113, and since 
respondent did not object to complainant’s conversion figures we will apply 
this factor to complainant’s incidental expenses to yield the sum of $612.81 in 
U. S. funds. The total amount which we have found due from respondent to 
complainant is $3,747.31. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. Respondent’s counterclaim was based 
upon the same allegations which formed the basis of respondent’s defence and 
should be dismissed. 


“UCC § 2-711(1). 
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Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,747.31, with interest thereon at the rate of 13% 
per annum from April 1, 1988, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


CHRISTIAN SALVESEN PACKING & MARKETING CO. v. 
WALDO H. LAILER & CO., INC. 

PACA Docket No. R-89-259. 

Decision and Order issued June 6, 1990. 


Jurisdiction - to adjudicate issue relative to duty of party making salvage sale to pay party 
whose only connection with party making salvage sale was claim of beneficial ownership. 


Transportation - renunciation by shipper of title and beneficial ownership in load of produce 
in favor of transportation company. 


Where shipper agreed with buyer to take back a load of produce following arrival and discovery 
of freezing injury caused by trucker, subsequent communication with the trucking company by 
the shipper stating that the shipper was refusing the load, referring to the load as belonging to 
the trucking company, and stating that the trucking company would be held for the original 
invoice price, showed a renunciation of ownership in favor of the trucking company. Trucking 
company subsequently refused to convey produce to out of state commission merchant as 
directed by shipper and instead conveyed load to local commission merchant. In action against 
local commission merchant by shipper to recover proceeds of salvage sale it was held that the 
Secretary had jurisdiction to adjudicate issue of whether shipper had beneficial ownership, and 
it was found that shipper did not have such ownership. 


George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Wesley S. Chused, Boston, MA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
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amount of $6,861.24 in connection with a transaction in interstate commerce 
involving a mixed load of fruit. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant, and 
including a counterclaim for attorney fees and costs arising out of 
complainant’s action. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition the parties 
were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Christian Salvesen Packing & Marketing Company, is a 
corporation whose address is P. O. Box 577, Sanger, California. At the time 
of the transaction involved herein complainant was licensed under the Act. 


2. Respondent, Waldo H. Lailer & Company, Inc., is a corporation whose 
address is 35 New England Produce Center, Chelsea, Massachusetts. At the 
time of the transactions involved herein respondent was licensed under the 
Act. 

3. On or about May 23, 1988, complainant sold and shipped to The Stop 
& Shop Companies, Inc., Boston, Massachusetts, one truckload of mixed 
perishable fruit for a total of $22,652.00, f.o.b. Following arrival on May 27, 
the receiver, Stop & Shop, inspected the fruit, noted extensive freezing 
damage, and examined the tape from the Ryan temperature recorder. The 
tape showed that the load had been transported for extensive periods at below 
freezing temperatures. The receiver contacted complainant on the afternoon 
of May 27, and complainant and the receiver agreed that the trailer would be 
refused and that complainant would attempt to locate another consignee to 
handle the fruit. 

4. On May 27, 1988, at 7:39 p.m., EST, complainant sent the trucking 
firm, King West Truck Brokerage, of Solana Beach, California, a Mailgram 
which stated in relevant part as follows: 
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THIS IS TO INFORM YOU THAT UPON ARRIVAL OF THE 
ABOVE LOAD AT STOP AND SHOP WAREHOUSE, THE RYAN 
RECORDER WAS CHECKED IMMEDIATELY UPON ARRIVAL 
AND SHOWS THAT THE LOAD WAS SUBJECTED TO SUB- 
FREEZING TEMPERATURES A SUBSTANTIAL PERIOD OF 
THE TRIP CROSS COUNTRY. THE TAPE READS 24 DEGREES 
FOR CERTAIN PERIOD OF TIME WITH SUBSTANTIAL 
ERRATIC PERIOD OF SUB 30 DEGREE TEMPERATURES. A 
USDA INSPECTION COULD NOT BE HAD UNTIL TUESDAY 5- 
30-88 DUE TO HOLIDAY WEEKEND. 


WE HEREBY REFUSED THIS LOAD. WE ARE SENDING YOU 
AN INVOICE FOR SAID LOAD OF FRUIT AND IT WILL BE 
PAID IN FULL BY YOUR COMPANY OR ELSE FULL LEGAL 
ACTION WILL BE TAKEN. 


On the following day, May 28, at 12:11 p.m., EST, complainant sent the 
trucking company another Mailgram which stated in relevant part as follows: 


WE HAVE REPEATEDLY TRIED CALLING YOUR PLACE OF 
BUSINESS WHICH SEEMS TO BE AN ANSWERING SERVICE 
AND LEFT NUMEROUS MESSAGES ON 5-27-88, THE DAY OF 
THE REJECTION TO INFORM YOU OF YOUR PROBLEM. 
DUE TO YOUR UNPROFESSIONAL SETUP, YOU HAVE 
FAILED TO RESPOND AND RECEIVE OUR WESTERN UNION 
MAILGRAM OF 5-27-88 WHICH STATED ALL OF THE 
SUPPORTIVE FACTS. YOU ARE NOT REACHABLE BY 
PHONE, FAX, TELEX, OR WESTERN UNION ON 5-27-88. YOU 
HAVE A MAJOR PROBLEM WITH YOUR FROZEN LOAD. 
RYAN RECORDER IS CONCLUSIVE EVIDENCE OF A FROZEN 
LOAD WHICH IS ENCLOSED IN OUR FEDERAL EXPRESS 
PACKAGE FOR YOU. 


On June 1, 1988, complainant sent the following Mailgram, in relevant part, 
to the trucking company: 
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AS PER OUR TELEPHONE CONVERSATION OF 6-1, THE 
ABOVE LOAD SHALL BE HANDLED OPEN FOR THE 
ACCOUNT OF KINGS WEST TRUCK BROKERAGE THROUGH 
L&P FRUIT CORP IN NEW YORK. 


At 5:59 p.m., EST on June 1, complainant sent another Mailgram to the 
trucking company disclosing that complainant had learned that the trucking 
company was refusing to send the load to the party in New York. 
Complainant protested this refusal terming it a "REFUSAL TO FOLLOW 
INSTRUCTIONS", and stating that complainant would "AWAIT YOUR 
FURTHER DECISION WHICH SHOULD BE IMMEDIATE DUE TO 
LOADS PERISHABILITY. . .". On the following day complainant sent the 
trucking company an additional Mailgram at 8:49 p.m., EST. Such Mailgram 
stated in relevant part as follows: 


... WE HAVE TRIED TO ASSIST YOU BY PLACING LOAD IN 
NEW YORK FOR THE ACCOUNT OF WHOM IT MAY 
CONCERN BASED ON A HIGHER RETURN FOR SAID LOAD. 
WE ARE HOLDING YOU FULLY RESPONSIBLE FOR THE 
ORIGINAL F.O.B. VALUE OF THIS FRUIT... WE ARE 
SENDING YOU AN INVOICE FOR SAID LOAD OF FRUIT AND 
IT WILL BE PAID IN FULL BY YOUR COMPANY OR ELSE 
FULL LEGAL ACTION WILL BE TAKEN. 


5. The trucking company turned the load over to respondent for resale, 
and on June 3, 1988, complainant began sending Mailgrams to respondent 
asserting that complainant was the beneficial owner of the load and 
demanding that the proceeds of the resale not be paid to the trucking 
company, but rather be paid to no one but complainant. On June 27, 1988, 
respondent notified the trucking company and complainant by letter that the 
load had been sold and that the net proceeds had been deposited in an escrow 
account pending an agreement on who should receive the proceeds. On July 
19, 1988, the trucking company instituted a civil suit in the Boston Municipal 
Court to recover the proceeds of the sale by respondent. Respondent then 
settled the civil suit out of court by paying the full proceeds of the sale of the 
produce to the trucking company. 

6. An informal complaint was filed on July 21, 1988, which was within 
nine months after the cause of action alleged herein accrued. 
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Conclusions 


Complainant brings this action to recover the proceeds of respondent’s sale 
of the mixed load of fruit, claiming that it was the beneficial owner of the 
fruit, and that the proceeds were wrongly paid to the trucking company. 
Among other defenses respondent asserts that the Secretary lacks jurisdiction 
of this matter. We disagree. The Act provides that it shall be unlawful in or 
in connection with any transaction in interstate commerce involving 
perishables for any commission merchant, dealer, or broker: 


. . .to fail, without reasonable cause, to perform any specification or 
duty, express or implied, arising out of any undertaking in connection 
with any such transaction; 


If, as alleged by complainant, the beneficial ownership of the produce 
belonged to complainant, and respondent, a licensee under the Act acting in 
the capacity of a commission merchant, was put on notice of that beneficial 
ownership, then respondent had at least an implied duty arising out of an 
undertaking in regard to a transaction involving perishables to pay the 
proceeds of the load to its beneficial owner. 

Having determined that we have jurisdiction to do so we now turn to an 
adjudication of the basic substantive question underlying the complaint, 
namely, did complainant possess the beneficial ownership of the load. 
Although it is alleged several times that the initial receiver rejected the load 
it is not clear from the record that such receiver actually accomplished an 
effective rejection.? In any event it is clear that complainant by agreement 
with respondent agreed to take back the produce. At this point in time 
complainant certainly had beneficial ownership of the load as well as legal 
title. However, complainant began immediately to send Mailgrams to the 
trucking company that, in effect, renounced beneficial ownership and legal title 
in favor of the trucking company. Repeatedly complainant, in addressing itself 
to the trucking company, referred to the load as "your" load and "your" 
problem. Also the statement in the first Mailgram: "WE HEREBY 
REFUSED THIS LOAD" is unambiguous in meaning, especially when taken 


'7 U.S.C. § 499b(4). 


See Yokoyama Bros. v. Cal-Veg. Sales, 41 Agric. Dec. 535 (1982). 
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in conjunction with the repeated statements of intent to look to the trucking 
company for the invoice price of the load. Certainly, complainant tried to 
have it both ways, especially when it began to communicate with respondent, 
but its last Mailgram to the trucking company still displays the consistent 
stance that it took throughout with such company by the statements: "WE 
HAVE TRIED TO ASSIST YOU BY PLACING THE LOAD IN NEW 
YORK .... WE ARE HOLDING YOU FULLY RESPONSIBLE FOR 
THE FULL F.O.B. VALUE ...." We find that complainant renounced 
beneficial ownership and legal title in the load in favor of looking to the 
trucking company for the price of the load. Under such circumstances the 
trucking company cannot be held to have converted the load, and must be 
deemed to have possessed ownership and have been the proper party to whom 
respondent should pay the proceeds of its salvage sale. The complaint should 
be dismissed. 

We do not have statutory authority to award attorney fees and costs except 
in connection with an oral hearing. The counterclaim should also be 
dismissed. 


Order 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


*See 7 U.S.C. § 499g(a). 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


MISCELLANEOUS ORDERS 


In re: H. M. SHIELD, INC. 
PACA Docket No. 2-7660. 
Removal of Stay Order filed January 23, 1990. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The decision and order 
previously issued on February 16, 1989, shall become effective on the 30th day 
after service of this order on respondent. 


In re; VALENCIA TRADING CO., INC. 
PACA Docket No. D-88-535. 
Stay Order filed January 11, 1990. 


Edward M. Silverstein, for Complainant. 
Mark C. H. Mandell, New York, NY, for Respondent. 
Order issued by Victor W. Palmer, Acting Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: VALENCIA TRADING CO., INC. 
PACA Docket No. D-88-535. 
Order Lifting Stay Order filed February 5, 1990. 


Edward M. Silverstein, for Complainant. 
Mark C. H. Mandell, New York, NY, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On October 26, 1989, an order was entered in this case by the Judicial 
Officer publishing the finding that respondent has committed repeated and 
flagrant violations of § 2 of the Perishable Agricultural Commodities Act (7 
U.S.C. § 499b). On January 11, 1990, more than 60 days after entry of the 
final order by the Judicial Officer, an order was issued by the Acting Judicial 
Officer staying the Judicial Officer’s order pending the outcome of 
proceedings for judicial review. Complainant filed a motion to vacate the stay 
order on January 17, 1990, and respondent opposed the motion to vacate on 
February 1, 1990. 

Respondent’s right to appeal the decision of the Judicial Officer to the 
United States Court of Appeals is based on the Hobbs Act, which provides 
that an appeal may be filed within 60 days after entry of the final agency order 
(28 U.S.C. § 2344). It has been held that the 60-day appeal time from entry 
of the order is jurisdictional. California Ass’n of the Physically Handicapped, 
Inc. v. FCC, 833 F.2d 1333, 1334 (9th Cir. 1988); Illinois Central Gulf R.R. Co. 
v. ICC, 720 F.2d 958, 960 (7th Cir. 1983). Accordingly, the stay order 
previously issued in this case should be lifted. However, in order to give a 
court of appeals the opportunity to determine whether the court wants to issue 
a stay order, in view of respondent’s claim that he did not actually receive the 
Judicial Officer’s October 26, 1989, order until it was too late to file an appeal 
within 60 days, the stay order will be lifted on April 16, 1990, and the order 
previously filed on October 26, 1989, shall take effect on April 16, 1990. 


Order 
The stay order previously filed in this case is hereby lifted effective 


April 16, 1990, and the order previously filed on October 26, 1989, shall take 
effect on April 16, 1990. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DEFAULT DECISIONS 


In re: J. W. NASH PRODUCE CO., INC. 
PACA Docket No. D-89-515, 
Decision and Order filed November 8, 1989. 


Failure to answer - Failure to pay licensing fee - Failure to pay promptly. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 21, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1986 through February 1988, respondent 
purchased, received and accepted, in interstate commerce, from 37 sellers, 298 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $278,749.90. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, J. W. Nash Produce Co., is a corporation, whose mailing 
address is Building A, Units 4-7, State Farmers Market, Forest Park, Georgia 
30050. 

2. Pursuant to the licensing provisions of the Act, license number 760035 
was issued to respondent on July 10, 1976. This license was renewed annually 
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but terminated on July 10, 1988, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1986 through February 1988, respondent purchased, 
received and accepted in interstate commerce, from 37 sellers, 298 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $278,749.90. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
298 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 


circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 9, 1990.-Editor.]} 
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In re: LOUIE PRODUCE CO. 

PACA Docket No. D-89-501. 

Order Granting Motion for Adoption of Proposed Decision and Decision and 
Order filed November 7, 1989. 


Admission of material allegation - Failure to respond to opponent’s motion - Failure to pay 
licensing fee. 


Jory M. Hochberg, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


On September 19, 1989, complaint counsel moved for the entry of a 
Decision and Order herein. Counsel’s motion was served on respondent on 
September 25, 1989. Respondent did not reply within the time period 
specified by the Department’s Rules of Practice (7 C.F.R. § 1.143). 

The complaint in this case was mailed to respondent on December 23, 
1988, following a refusal of service on November 26, 1988. However on 
December 16, 1988, an answer was filed by Benjamin Louie, Irene Louie and 
Gregory Louie which essentially denied all allegations of the complaint, with 
significant exceptions. The answer did not deny that the respondent had not 
made full payment promptly to William S. Wright of Nogales, Arizona, for 
three lots of perishable agricultural commodities, the net proceeds of which 
amounted to $1,211.80, (Complaint par. 5, items 10, 11, 12) and to Northcross 
Distributors of Nogales, Arizona, three lots of perishable agricultural 
commodities, the net proceeds of which amounted to $2,009.12. (Complaint 
par. 5, items 13, 14, 15). A letter filed January 18, 1989, is taken to be the 
answer of the corporate respondent. (See Corporate Loan to Shareholders, 
Bankruptcy Petition, June 1, 1987). 

Accordingly, and pursuant to the Rules of Practice Governing Formal 
Adjudicatory Proceedings, 7 C.F.R. § 1.136, respondent’s failure to deny the 
above allegations and failure to respond to counsel’s motion constitute an 
admission of the facts alleged, and the Decision and Order, as requested by 
complainant’s counsel, will be herein entered. 


Findings of Fact 


1. Respondent, Louie Produce Company, is a corporation with a business 
address of 976 San Julian Street, Los Angeles, California 90015. 
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2. Pursuant to the licensing provisions of the PACA, license number 
710392 was issued to respondent on September 21, 1970. This license 
terminated on September 21, 1988, pursuant to section 4(a) of the PACA (7 
US.C. § 499d(a)), when respondent failed to pay the required renewal fee. 

3. During the period June 1985 through June 1987, respondent failed to 
make full payment promptly to two shippers of the net proceeds realized in 
the total amount of $3,220.92 for six lots of perishable agricultural 
commodities which it received and accepted in interstate commerce. 


Conclusions 


Respondent, by its failure to make full payment promptly to two sellers 
and shippers of the agreed purchase prices and net proceeds realized for six 
lots of perishable agricultural commodities received and accepted in interstate 
commerce, whereby over $3,000.00 remains unpaid, committed wilful, repeated 
and flagrant violations of section 2(4) of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499b(4)); and the 
circumstances of such violations should be published pursuant to section 8 of 
the PACA (7 U.S.C. § 499h). 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of section 2 of the Act (7 U.S.C. § 499b), and the facts and 
the circumstances set forth above shall be published. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 15, 1990.-Editor] 





MITSUGU TANITA, et al. 657 
49 Agric. Dec. 657 


In re: MITSUGU TANITA, WAYNE WOOD, SR., and WAYNE WOOD, JR., 
a partnership, d/b/a MITS TANITA SALES. 

PACA Docket No. D-89-513. 

Decision and Order filed October 24, 1989. 


Failure to pay promptly - Failure to answer - Failure to have a license. 


Andrew Y. Stanton, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 15, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1987 through November 1987, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 13 sellers, 82 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $207,735.35. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. Wayne Wood, Sr. and Wayne Wood, Jr. filed a 
"Response" which did not address the substantive allegations of the complaint, 
but consisted solely of a denial that they were responsibly connected with the 
respondent partnership. Their response was not considered to be intended as 
an answer to the complaint. 

The time for filing an answer having run, and upon the motion of the 
complainant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Mits Tanita Sales, is a partnership, whose address is 505 
West Madison, Phoenix, Arizona 85004. 

2. Respondent has never been licensed under the PACA, but it conducted 
business subject to the PACA as a dealer, as that term is defined under 





658 PERISHABLE AGRICULTURAL COMMODITIES ACT 


section 1(6) of the PACA (7 U.S.C. § 499a(6)), during the period April 1987 
through November 1987, without the required PACA license. 

3. As more fully set forth in paragraphs 4 and 5 of the complaint, during 
the period April 1987 through November 1987, respondent purchased, 
received and accepted in interstate and foreign commerce, from 13 sellers, 82 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $207,735.35. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 82 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 


repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1990.-Editor] 





TOM-ROB CORP. 
49 Agric. Dec. 659 


In re: TOM-ROB CORP. 
PACA Docket No. D-89-520. 
Decision and Order filed November 8, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.), hereinafter 
referred to as PACA, instituted by a complaint filed on March 27, 1989, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint contains the 
allegations that during the period July 1987 through November 1987, 
respondent Tom-Rob Corporation purchased, received and accepted in 
interstate commerce, from ten sellers, 47 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or the outstanding balances due, in 
the amount of $161,420.64. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Tom-Rob Corporation, hereinafter referred to as respondent Tom-Rob, 
is a corporation whose business mailing address is 3300 S. Galloway Street, 
Unit 74, Philadelphia, Pennsylvania 19148. 

2. Pursuant to the licensing provisions of the PACA, license number 
870755 was issued to respondent Tom-Rob on March 5, 1987. This license 
terminated on March 5, 1988, pursuant to Section 4(a) of the PACA (7 U.S.C. 


§ 499b(4)), when respondent Tom-Rob failed to pay the required annual 
renewal fee. 


3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1987 through November 1987, respondent Tom-Rob purchased, 
received and accepted in interstate commerce, from ten sellers, 47 lots of 
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fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or the 
outstanding balances due, in the total amount of $161,420.64. 

4. On April 15, 1988, Robert Edward Lee, vice-president, treasurer, and 
a fifty percent shareholder in respondent Tom-Rob’s firm, filed voluntary 
petition for relief under the Bankruptcy Code (11 U.S.C. § 1101 et seq.), in the 
United States Bankruptcy Court for the District of New Jersey, which has 
been designated as Case No. 88-02530. This petition lists corporate details of 
respondent. 


Conclusions 


Respondent Tom-Rob’s failure to make full payment promptly with respect 
to the transactions set forth in Finding of Fact No. three, above, constitutes 
willful, flagrant and repeated violations of section 2(4) of the PACA (7 U.S.C. 
§ 499b), for which the order below is issued. 


Order 


A finding is made that respondent Tom-Rob has committed willful, 
flagrant and repeated violations of section 2(4) of the PACA (7 U.S.C. § 
499b), and the facts and circumstances set forth above, shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this decision will become final without further proceedings thirty-five days 
after service, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1990.-Editor] 





JOSEPH CIMINO CO., INC. 
49 Agric. Dec. 661 


In re: JOSEPH CIMINO CO., INC. 
PACA Docket No. D-89-525. 
Decision and Order filed November 7, 1989. 


Failure to pay promptly - Failure to answer - Failure to file licensing fee. 


Jory Hochberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 25, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1987 through June 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from five sellers, 
six lots of fruits and vegetables, all being perishable agricultural commodities, 


but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $100,628.78. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Joseph Cimino Company, Inc., is a corporation, whose 
address is 557 W. Alma Street, San Jose, California 95125. 

2. Pursuant to the licensing provisions of the Act, license number 861469 
was issued to respondent on June 24, 1986. This license was renewed annually 
but terminated on June 24, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499d(a)) when respondent failed to pay the required annual renewal fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 


period February 1987 through June 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from five sellers, six lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $100,628.78. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the six 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed wilful, repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1990.-Editor] 





EASTERN SEABOARD PRODUCE, INC. 
49 Agric. Dec. 663 


In re: EASTERN SEABOARD PRODUCE, INC. 
PACA Docket No. D-89-526. 
Decision and Order filed November 7, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Jory Hochberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 25, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period May 1988 through August 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from nine sellers, 
29 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $424,467.50. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Eastern Seaboard Produce, Inc., is a corporation, whose 
address is One World Trade Center, Suite 8817, New York, New York 10048. 

2. Pursuant to the licensing provisions of the Act, license number 880522 
was issued to respondent on January 13, 1988. This license terminated on 
January 13, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1988 through August 1988, respondent purchased, received and 
accepted in interstate and foreign commerce, from nine sellers, 29 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
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to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $424,467.50. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 29 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1990.-Editor] 





LESTER SUTER, et al. 665 
49 Agric. Dec. 665 


In re: LESTER SUTER, an individual, d/b/a SHIPCO and/or SHAMROCK 
INTERNATIONAL PRODUCE. 

PACA Docket No. D-89-527. 

Decision and Order filed November 6, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 28, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January through April 1988, respondent purchased, received 
and accepted, in interstate commerce, from 14 sellers, 54 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $278,476.30. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Lester Suter, is an individual doing business as Shipco 
and/or Shamrock International Produce, whose address is 25952 Anacapa, 
Laguna Hills, California 92653.’ 

2. Pursuant to licensing provisions of the Act, license number 880068 was 
issued to Lester Suter, an individual doing business as Shipco, on October 14, 


'The mailing address of Shipco and Shamrock International Produce is 1601 East Olympic, 
Bay 219, Los Angeles, California 90021. 
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1987. This license terminated on October 14, 1988, pursuant to Section 4(a) 
of the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January through April 1988, respondent purchased, received and 
accepted in interstate commerce, from 14 sellers, 54 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $278,476.30. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 54 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1990.-Editor] 





M. H. LICKER CO., INC. 
49 Agric. Dec. 667 


In re: M. H. LICKER CO., INC. 
PACA Docket No. D-89-529. 
Decision and Order filed November 9, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on May 2, 1989, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March through October 1987, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 40 sellers, 
188 lots of fruits and vegetables, all being perishable agricultural commodities, 


but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $165,052.92. 

A copy of the complaint was served upon respondent which complaint has 
not been answered.’ The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


'The record reflects that the complaint was first sent out by certified mail and then, when 
this was returned by the Postal Service, by regular mail. Although the the complaint which was 
sent out by regular mail also was returned by the Postal Service, service was accomplished as set 
forth in the Rules of Practice. See 7 C.F.R. § 1.147(b). Moreover, on November 9, 1989, 
complainant filed the declaration of Ms. Jane Servais, an employee of the P.A.C.A. Branch, who 
stated that all of the persons who the Department’s records reflected were "responsibly 
connected” with respondent, as that term is defined in 7 U.S.C. § 499a(9), were served with 
copies of the complaint by the Branch. Attached to that declaration were copies of the service 
letters and return receipt cards. 
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Findings of Fact 


1. Respondent, M. H. Licker, Inc., is a corporation, whose address is P.O. 
Box 1016, Paterson, New Jersey 07503. 

2. Pursuant to the licensing provisions of the Act, license number 840213 
was issued to respondent on September 25, 1984. This license was renewed 
annually but terminated on September 25, 1987, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March through October 1987 respondent purchased, received and 
accepted in interstate and foreign commerce, from 40 sellers, 188 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $165,052.92. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 


188 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 18, 1990.-Editor] 





GARY WATKINS PRODUCE CO., INC. 
49 Agric. Dec. 669 


In re: GARY WATKINS PRODUCE CO., INC. 
PACA Docket No. D-89-536. 
Decision and Order filed December 19, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Agricultural Commodities Act, 
1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter referred to as the 
"Act", instituted by a complaint filed on June 23, 1989 by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period August 1987 through December 1987, respondent purchased, received 
and accepted, in interstate and foreign commerce, from 27 sellers, 508 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 


to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $177,102.84. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Gary Watkins Produce Company, Inc., hereinafter referred 
to as respondent Gary Watkins Produce is a corporation, whose address is 
3160 Produce Road, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the Act, license number 751609 
was issued to respondent Gary Watkins Produce on May 21, 1975. This 
license was renewed annually but terminated on May 21, 1988, pursuant to 
Section 4(a) of the Act (7 U.S.C. § 499d(a)) when respondent Gary Watkins 
Produce failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period August 1987 through December 1987 respondent Gary Watkins 
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Produce purchased, received and accepted in interstate commerce, from 
sellers, 508 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $177,102.84. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent Gary Watkins Produce has committed 
willful, repeated, and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), and the facts and circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 


Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 31, 1990.-Editor] 





GREGORY’S JUICEWORKS, INC. 
49 Agric. Dec. 671 


In re: GREGORY’S JUICEWORKS, INC. 
PACA Docket No. D-89-521. 
Decision and Order filed November 6, 1989. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 17, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period May through November 1987, respondent purchased, 
received and accepted, in interstate commerce, from three sellers, 26 lots of 
fruits, all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $96,182.18. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, Respondent, Gregory’s Juiceworks, Inc., is a corporation, whose address 
is 3649 Conflans, Suite 114, Irving, Texas 75061. 

2. Pursuant to the licensing provisions of the Act, license number 851833 
was issued to respondent on August 20, 1985, and was suspended on February 
22, 1988, pursuant to section 7(d) of the Act, 7 U.S.C. § 499g(d), when 
respondent failed to satisfy a reparation award issued against it in PACA 
Docket No. RD 88-105. This license terminated on August 20, 1988, pursuant 
to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when respondent failed to pay 
the required annual renewal fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period May through November 1987, respondent purchased, received and 
accepted in interstate commerce, from three sellers, 26 lots of fruits, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$96,182.18. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 26 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 
A finding is made that respondent has committed willful, repeated, and 


flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 


This order shall take effect on the eleventh day after this decision becomes 
final. 


Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 15, 1990.-Editor] 





SKLARZ PRODUCE CO., INC. 
49 Agric. Dec. 673 


In re: SKLARZ PRODUCE CO., INC. 
PACA Docket No. D-89-534. 
Decision and Order filed January 9, 1990. 


Failure to answer - Failure to pay promptly - Failure to pay licensing fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 20, 1989, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1987 through May 1988, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
25 sellers, 70 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $524,725.16. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 


1. Respondent, Sklarz Produce Company, Inc., is a corporation, whose 
address is 3301 S. Galloway Street, Unit 47, Philadelphia, Pennsylvania 19148. 

2. Pursuant to the licensing provisions of the PACA, license number 
800415 was issued to respondent on January 21, 1980. This license terminated 
on January 21, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 
499d(a)), when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1987 through May 1988, respondent purchased, received and 
accepted in interstate and foreign commerce, from 25 sellers, 70 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $524,725.16. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 70 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 17, 1990.-Editor] 
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In re: PRO-ONE, INC., d/b/a M. L. DAVIES CO. and 
CONSOLIDATED FRUIT and PRODUCE CO. 

PACA Docket No. D-89-516. 

Decision and Order filed January 9, 1990. 


Failure to file answer - Failure to pay promptly - Failure to have a license. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 17, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1986 through September 1987, respondent 
purchased, received and accepted, in interstate commerce, from 50 sellers, 287 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $497,134.35. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Pro-One, Inc., is a corporation whose address is P. O. Box 
24787, Seattle, Washington 98124. 

2. Respondent purchased the assets of M. L. Davies Company which did 
business in its own name and also in the name of Consolidated Fruit and 
Produce Company on or about April 4, 1983. Thereafter, Pro-One, Inc., 
conducted business as M. L. Davies Company and Consolidated Fruit and 
Produce Company. 
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3. Respondent has never been licensed in its own name. However, M. L. 
Davies Company was issued license number 146347 on July 2, 1953. This 
license terminated on its anniversary date, July 2, 1988. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period December 1987 through September 1987, respondent purchased, 
received and accepted in interstate commerce, from 50 sellers, 287 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $497,134.35. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
287 transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 24, 1990.-Editor] 
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In re: FRESH HARVEST MARKET, INC. 
PACA Docket No. D-89-505. 
Decision and Order filed December 12, 1989. 


Failure to pay promptly - Failure to answer - Failure to pay licensing fee. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 3, 1989, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period October 1985 through October 1986, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from sellers, 62 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, which 
total $99,337.08. 

A copy of the complaint was served upon the respondent. The respondent 
has failed to answer the complaint. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of Fresh Harvest Market, Inc., (hereinafter 
"Respondent"), is 409 Northlake Shopping Center, Dallas, Texas 75238. 

2. Pursuant to the licensing provisions of the Act, license number 862064 
was issued to respondent on September 16, 1986. This license was renewed 
annually, but terminated on September 16, 1988, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1985 through October 1986, respondent purchased, received, 
and accepted in interstate and foreign commerce, from sellers, 62 lots of fruits 
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and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, which total 
$99,337.08. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


The facts and circumstances of the violations of the PACA set forth in this 
Decision shall be published. 

This order shall take effect on the first day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings 35 days after service 


hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 8, 1990.-Editor] 


In re: FRESH HARVEST MARKET, INC. 
PACA Docket No. D-89-505. 
Order Modifying Decision filed January 17, 1990. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, the Decision and Order issued in the above-styled 
case is modified as follows: 

The second sentence of the first paragraph of the Decision and Order is 
changed to “it is alleged in the complaint that during the period May 1986 
through September 1987, respondent purchased, received, and accepted, in 
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interstate and foreign commerce, from three sellers, 62 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, which total $99,337.08." 
Additionally, paragraph 3 of the Findings of Fact is changed to "As more fully 
set forth in paragraph 5 of the complaint, during the period May 1986 through 
September 1987, respondent purchased, received and accepted in interstate 
and foreign commerce, from three sellers, 62 lots of fruits and vegetables all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, which total $99,337.08." 


In re: LIBERTY PRODUCE, INC. 
PACA Docket No. D-89-537. 
Decision and Order filed January 26, 1990. 


Failure to file answer - Failure to pay promptly - Failure to pay licensing fee. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on July 10, 1989, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1987 through May 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 31 sellers, 
112 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $514,177.59. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
decision and order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Liberty Produce, Inc., is a corporation, whose address is 
3300 S. Galloway Street, Unit 110, Philadelphia, Pennsylvania 19148. 

2. Pursuant to the licensing provisions of the Act, license number 851919 
was issued to respondent on September 4, 1985, was renewed annually, but 
was terminated on September 4, 1988, pursuant to Section 4(a) of the Act (7 
U.S.C. § 499d(a)) when respondent failed to pay the required annual license 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1987 through May 1988, respondent purchased, received and 
accepted in interstate and foreign commerce, from 31 sellers, 112 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $514,177.59. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
112 transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b) and the facts and 
circumstances set forth above, shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 
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[This Decision and Order became final March 16, 1990.-Editor] 


In re: DIAMOND TOMATO CO. 
PACA Docket No. D-90-508. 
Decision and Order filed March 26, 1990. 


Failure to pay promptly - Admission of material allegations in complaint - Failure to pay 
licensing fee. 


Edward M. Silverstein, for Complainant. 
Martin R. Nathan, Houston, TX, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 21, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 1987 through April 1989 respondent purchased, 
received and accepted, in interstate commerce, from seven sellers, 29 lots of 
tomatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $268,958.30. 

A copy of the complaint was served upon respondent which filed an 
answer, on December 21, 1989, admitting that it still owed two of those sellers 
at least $120,144.80.' Moreover, even through the amounts which it paid 
those shippers is not made clear in its answer, it appears that the respondent 
has failed to make full payment prompitly to the remaining four shippers in the 


‘As to transactions nos. 18-23 involving 4 Star Tomato, Inc., respondent alleged that it was 
awaiting the Secretary’s decision in a pending reparation case as to the amount it owed the 
shipper. Official notice, pursuant to 7 C.F.R. § 1.141(6) is taken of the pendency of that matter. 
See 4 Star Tomato, Inc. v. Diamond Tomato Co.,, PACA Docket No. R-88-155. As the 
respondent cannot be said to have violated the Act by failing to pay 4 Star Tomato, Inc., for 
these disputed transactions while the reparation proceeding is pending, the complainant has 
withdrawn its allegation regarding them. 
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total amount of $103,681.00.2 Therefore, upon the motion of the 
complainant, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Diamond Tomato Co., is a corporation whose address is 
3020 Produce Row, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the Act, license number 880606 
was issued to respondent on January 28, 1988. This license terminated on 
January 28, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1987 through April 1989, respondent purchased, received 
and accepted in interstate commerce, from six sellers, 23 lots of tomatoes, a 
perishable agricultural commodity, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$225,320.80. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 23 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. 


As to ABC Farms, Inc., while respondent admits that it still owes the shipper $9,900.00, 
respondent also admits that it failed to make prompt payment to ABC Farms, Inc., in the 
amount of $1,495.00. 





TWIN BANANA CO. 683 
49 Agric. Dec. 683 


Pursuant to the Rules of Practice governing procedures under the Acct, this 
decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 4, 1990.-Editor] 


In re: TWIN BANANA CO. 
PACA Docket No. D-90-507. 
Decision and Order filed April 3, 1990. 


Admission of material allegation - Failure to make full payment promptly - Failure to pay 
licensing fee. 


Edward M. Silverstein, for Complainant. 
Martin R. Nathan, Houston, TX, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seg.) (the “Act") 
instituted by a Complaint filed on November 21, 1989, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. The Complaint alleges that during the period of 
June 1987 through October 1988 Respondent purchased, received and 
accepted, in interstate and foreign commerce, from three sellers, 32 lots of 
bananas, a perishable agricultural commodity, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $203,721.50. 

In its Answer, Respondent denied that it owed the $66,717.50 specified in 
transactions 1 through 14 of paragraph 5 of the Complaint. With respect to 
the $137,004.00 that Complainant alleged that Respondent owed as specified 
in transactions 15 through 32 of paragraph 5, Respondent contended that it 
paid the shipper approximately $15,000.00. However, Respondent failed to 
deny that it owed the balance of this sum. This failure to deny constitutes an 
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admission that Respondent owes approximately $122,000.00 of agreed 
purchase prices to shippers or their representatives. 

On February 7, 1990, Complainant filed a Motion for Decision. In its 
motion papers, Complainant withdrew its allegation that Respondent owes the 
$66,717.50 specified in transactions 1 through 14. Respondent has failed to 
respond to this motion with which it was served on February 14, 1990. 

I therefore issue the following findings of fact, conclusion of law and order. 


Findings of Fact 


1. Respondent, Twin Banana Co., is a corporation whose address is 3122 
Produce Row, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the Act, license number 871716 
was issued to Respondent on July 31, 1987. This license terminated on July 
31, 1988, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
Respondent failed to pay the required annual renewal fee. 

3. As set forth in transactions 15 through 32 of paragraph 5 of the 
Complaint, from September 1987 through October 1988, Respondent 
purchased, received and accepted in interstate and foreign commerce, from 
two sellers, various lots of bananas, a perishable agricultural commodity, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of approximately $122,000.00. 


Conclusion of Law 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, constitutes wilful, repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b). 


Order 


A finding is made that Respondent has committed wilful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
decision will become final without further proceedings 35 days after service, 
unless appealed to the Secretary by a party to the proceeding within 30 days 
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after service as provided in sections 1.139 and 1.145 of the Rules of Practice 
(7 C.F.R. §§ 1.139 and 1.145). 

Copies shall be served upon the parties. 

[This Decision and Order became final May 15, 1990.-Editor] 


In re: GREAT PLAINS BROKERAGE, INC. 
PACA Docket No. D-89-512. 
Decision and Order filed May 14, 1990. 


Failure to file an answer - Failure to make full payment promptly - Failure to pay licensing fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 15, 1989, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period May 1987 through March 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 32 sellers, 
159 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $291,392.69. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR § 1.139). 


Findings of Fact 


1. Respondent, Great Plains Brokerage, Inc., is a corporation, whose 
address is P.O. Box 25437, Kansas City, Missouri 64119. 
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2. Pursuant to the licensing provisions of the PACA, license number 
821589 was issued to respondent on July 20, 1982. This license terminated on 
July 20, 1988, pursuant to section 4(a) of the PACA (7 USS.C. § 499d(a)), 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1987 through March 1988, respondent purchased, received and 
accepted in interstate and foreign commerce, from 32 sellers, 159 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $291,392.69. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
159 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 19, 1990.-Editor] 
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CONSENT DECISIONS 


(Not published herein.-Editor) 


Olympic Produce Co., Inc., PACA Docket No. D-89-541. 1/25/90. 


M. S. Thigpen Produce Co., PACA Docket No. D-90-509. 2/16/90. 


Elkins Brokerage and Distributing, Inc. d/b/a Pro Brokerage Co. PACA 
Docket No. D-90-518. 2/23/90. 


Ronald G. Musto d/b/a Musto Produce Company. PACA Docket No. 
D-89-510. 3/14/90. 


Chapman Produce Co., Inc. PACA Docket No. D-89-507. 4/10/90. 


United K. C., Inc. PACA Docket No. D-90-513. 6/11/90. 
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